85TH CoNnGRESS HOUSE OF REPRESENTATIVES {' Report 
2d Session No. 2563 


ESTATE OF SINCLAIR G. STANLEY 


Aveust 13, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany §S. 122] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 122) for the relief of the estate of Sinclair G. Stanley, having con- 
sidered the same, report favorably thereon with amendments and 
recommend that the bill, as amended, do pass. 

The amendment is as follows: 

Page 1, line 6, strike out the following language “plus interest at the 
rate of 6 per centum per annum from November 1, 1946’’. 

Your committee concur in the recommendation of the Senate, as to 
the amount, but has deleted the interest provision, and recommend 
favorable consideration of the bill as amended. 

The purpose of the proposed legislation is to authorize and direct 
the Secretary of the Treasury to pay, out of any money in the Treasury 
not otherwise appropriated, to the estate of the late Sinclair G. 
Stanley, of Cook County, IIl., the sum of $33,333, in full satisfaction 
of all claims of the estate for just compensation for the yacht Seventeen, 
such yacht having been sold to the Navy in May 1941 for $1 by the 
said Sinclair G. Stanley, who was allegedly mentally incompetent at 
the time of such sale. 

STATEMENT 


A bill was originally introduced in the 84th Congress providing for 
the payment of $150,000 to the estate of Sinclair G. Stanley for this 
yacht. The report of the Department of the Navy submitted in con- 
nection with S. 127 of the 84th Congress indicates that the Navy has 
no basis upon which to recommend favorable action on the legislation. 
However, that Department states that if it has been determined by 
competent authority that Sinclair G. Stanley was in fact mentally in- 
competent at the time he sold the yacht Seventeen to the Government 
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for the sum of $1, it would appear that the payment of $127,500 to his 
estate would be justifiable on the basis that a similar yacht was pur- 
chased by the Government for that price. The report goes on to state 
that if, on the other hand, competent authority has determined that 
Mr. Stanle »y was mentally incompetent at the time the Government 
offered to return the Seventeen to him, but that he was not mentally 
incompetent at the time he sold the yacht Seventeen to the Govern- 
ment, it would appear that the payment of $33,333 would be justi- 
fiable, since that was the apparent market value of the Seventeen at the 
time of the competitive sale. 

A review of the records available to the Department of the Navy 
discloses that the yacht Seventeen was offered to the Navy as a dona- 
tion by the late Sinclair G. Stanley in May 1941. In a letter to the 
Secretary of the Navy dated May 3, 1941, Mr. Stanley stated that the 
Navy had recently purchased the sister ‘ship to his yacht Seventeen, 
the yacht Kenkora, for $150,000; that the yacht Seventeen was exactly 
like the Kenkora except that it was in better condition. The letter 
then expressed the intent of Mr. Stanley to give his yacht Seventeen 
tothe Navy. On May 14, 1941, the Seventeen was purchased from Mr. 
Stanley for the sum of $1. In this connection, it will be noted that the 
Government did in fact purchase the Kenkeora for the sum of $127,500 
on May 2, 1941, and that the Aenkora was subsequently sold by the 
Government competitively on April 9, 1947, for $27,111. The Depart- 
ment of the Navy states that no correspondence concerning nego- 
tiations leading to the purchase of the Seventeen indicate any evi- 
dence of mental incompetence on the part of the seller. The purchase 
of yachts by the Government during this period at nominal sum of 
$1 was not unusual, and at least 50 such vessels were so acquired. 

It appears that on January 30, 1946, the Department of the Navy 
declared the Seventeen surplus to its needs and notified the War Ship- 
ping Administration that the vessel was available for return to the 
former owner in accordance with the provisions of the act of May 18, 
1944 (58 Stat. 223). Pursuant thereto, on May 13, 1946, the War 
Shipping Administration advised Mr. Stanley by registered mail of 
the availability of the Seventeen for return to him. A return receipt 
was signed by Mr. Stanley on May 15, 1946. No further communi- 
cation was received from Mr. Stanley and on June 10, 1946, a tele- 
gram was sent to him but no reply was received. Since Mr. Stanley 
did not reply, the yacht Seventeen was offered for sale to the general 
public on September 3, 1946, and sold to the highest bidder for the 
sum of $33,333. The records of the Department of the Navy during 
the period January 30, 1946, through September 3, 1946, the period 
covering the Government’s disposition of the yacht Seventeen, con- 
tain nothing which indicates any mental incompetency on the part of 
Mr. Stanley. After World War II, 33 of the yachts that were ac- 
quired by the Government during the war as outright gifts, or for 
nominal consideration, were returned to the former owners in accord- 
ance with the act of May 18, 1944, supra. 

The committee has investigated this matter in relation to the mental 
competency of the deceased, Sinclair G. Stanley, and arrives at the 
conclusion that Mr. Stanley was not mentelly competent at the time of 
the sale of the Seventeen by the United States Government. An affi- 
davit filed by Dr. William J. Nolan, dated the 10th day of June 1955, 
and which is hereto attached, indicates that the patient, Sinclair G. 
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Stanley, was suffering from paranoic schizophrenia and indicates that 
this condition took at least several years prior to November 5, 1944, 
to completely develop. The affidavit further indicates that this type 
of schizophrenia is the most dangerous to the individual and others 
because of the homicidal tendencies and the general tendencies to 
destruction. 

Further evidences of Mr. Stanley’s mental illness are contained in 
the attached transcript from the county court of Cook County, IIL., 
which indicates that Sinclair G. Stanley was declared mentally ill and 
of unsound mind on the petition of Betty D. Stanley in the county 
court of Cook County and that an order was entered committing him 
to the care and custody of his wife, Betty D. Stanley. Also attached is 
the petition on which this is based as well as physicians’ certificates. 

There are also contained in the files of the committee and not made 
a part of this report photostatic copies of certain letters written by the 
deceased, Sinclair G. Stanley, to the Federal Bureau of Investigation 
bearing on this subject. Further letters in the file indicate to the 
committee that there is no question as to the deceased’s mental 
incompetency 

It is noted that a similar yacht, the Kenkora, was purchased by the 
United States Government for the sum of $127,500 and the Depart- 
ment of the Navy report indicates that if Sinclair G. Stanley was 
mentally incompetent at that time that $127,500 would be a reasonable 
amount for the Government to pay for this yacht. However, the mere 
fact that the Kenkora was bought for $127,500 does not mean that the 
Government would have purchased the Seventeen for the same amount, 
nor does it mean that the Government would have purchased the 
Seventeen im any event. 

There can be no doubt whatsoever that the Government did acquire 
the Seventeen and use it for such purposes as needed by the Navy 
and that the Navy did make an attempt to return the vessel when 
its need was no longer required. Subsequent to that time, it appears 
that the Government did sell the Seventeen for the sum of $33,333. 
The instant bill before the committee asks for the sum of $33,333 plus 
6 percent interest from November 1, 1946. It would appear to the 
committee that the Government gained the use of the Seventeen 
during the war years for the nominal sum of $1 and was further 
enriched to the extent of $33,333, representing the money collected 
from the sale. Under these circumstances, the committee is of the 
opinion that the sale money, plus interest, should be returned to the 
estate of Sinclair G. Stanley, and recommends that. the bill, S. 122, 
be favorably considered. 

The files of the committee indicate that there have been attorneys 
involved in this proceeding and that the attorneys have done sufficient 
work on this claim to justify the retention of the proviso in the bill 
relating to attorneys’ fees. 

In addition to other data hereinbefore referred to, the aforemen- 
tioned report of the Department of the Navy is also attached hereto 
and made a part of this report. 
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DEPARTMENT OF THE Navy, 
Orrick oF THE JuDGE ApvocATE GENERAL, 
Washington, D. C., April 12, 1956. 
Hon. Harry M. Kireore, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Mr. Cuatrman: Reference is made to your letter of 
January 27, 1955, to the Secretary of the Navy requesting comment 
on S. 127, a bill for the relief of the estate of Sinclair G. Stanley. 

The purpose of this proposal is to authorize the payment of the sum 
of $150,000, to the estate of the late Sinclair G. Stanley in full satis- 
faction of all claims of the estate for just compensation for the yacht 
Seventeen, such yacht having been sold to the Navy in May 1941 for 
$1 by Mr. Stanley, who was allegedly incompetent at time of such sale. 

A review of records available to the Department of the Navy dis- 
closes that the yacht Seventeen was offered to the Navy as a donation 
by the late Sinclair G. Stanley in May 1941. In a letter to the 
Secretary of the Navy dated May 3, 1941, Mr. Stanley stated that 
the Navy had recently purchased the sister ship to his yacht Seventeen, 
the yacht Kenkora, for $150,000; that the yacht Seventeen was exactly 
like the Kenkora except that it was in better condition. The letter 
then expressed the intent of Mr. Stanley to give his yacht Seventeen 
to the Navy. On May 14, 1941, the Seventeen was purchased from 
Mr. Stanley for the sum of $1. It should be noted that the Govern- 
ment did in fact purchase the Kenkora for the sum of $127,500 on 
May 2, 1941. The Kenkora was subsequently sold by the Govern- 
ment competitively on April 9, 1947, for $27,111. No correspondence 
concerning negotiations leading to the purchase of the Seventeen indi- 
cate any evidence of mental incompetence on the part of the seller. 
The purchase of yachts by the Government during this period at a 
nominal sum of $1 was not unusual. At least 50 such vessels were so 
acquired. 

On January 30, 1946, the Department of the Navy declared the 
Seventeen (PY19) surplus to its needs and notified the War Shipping 
Administration that the vessel was available for return to her former 
owner in accordance with the provisions of the act of May 18, 1944 
(58 Stat. 223). On May 13, 1946, the War Shipping Administration 
advised Mr. Stanley by registered mail of the availability of the 
Seventeen for return to him. A return receipt was signed by Mr. 
Stanley on May 15, 1946. No further communication was received 
from Mr. Stanley and on June 10, 1946, a telegram was sent to him 
but no reply was received. Since no reply was received from Mr. 
Stanley, the yacht Seventeen was offered for sale to the general public 
on September 3, 1946, and sold to the highest bidder for the sum of 
$33,333. Nothing in the records during the period January 30, 1946, 
through September 3, 1946, the period covering the Government 
disposition of the yacht Seventeen, indicates any mental incompetency 
on the part of Mr. Stanley. After World War II 33 of the yachts 
that were acquired by the Government during the war as outright 
gifts, or for nominal consideration, were returned to the former 
owners in accordance with the act of May 18, 1944, supra. 

In view of the foregoing, the Department of the Navy has no basis 
upon which to recommend favorable action on S. 127. owever, if it 
has been determined by competent authority that Sinclair G. Stanley 
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was in fact mentally incompetent at the time he sold the yacht Seven- 
teen to the Government for the sum of $1, it would appear that the 
payment of $127,500 to his estate would be justifiable on the basis that 
a similar yacht was purchased by the Government for that price. On 
the other hand, if competent authority has determined that Mr. 
Stanley was mentally incompetent at the time the Government offered 
to return the Seventeen to him, but that he was not mentally incom- 
petent at the time he sold the yacht Seventeen to the Government, it 
would appear that the payment of $33,333 would be justifiable, since 
that was the apparent market value of the Seventeen at the time of 
competitive sale. 

The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report on 
S, 127 to the Congress, 

Sincerely yours, 
Ira H. Nunn, 
Rear Admiral, United States Navy, 
Judge Advocate General of the Navy, 
(For the Secretary of the Navy). 


Strate OF ILLINOIs, 
County of Cook: 

Pleas before the Honorable Russell W. Keeney, acting judge of the 
county court of Cook County, in the State of Illinois, at a regular term 
of said county court of Cook County, begun and holden at the court- 
house, in the city of Chicago, in said county and State, in the year 
of our Lord one thousand nine hundred and forty-four and of the 


independence of the United States of America the one hundred and 
sixty ninth, 
Present: 


Hon. Russert W. Keeney, 
Acting Judge of the County Court of Cook County. 
Tuomas J. O’Brien, 
Sheriff of Cook County. 
Micwasgu J. Fiynn, Clerk. 

Attest: 

Be it remembered that heretofore, to wit on the 13th day of Novem- 
ber in the year of our Lord one thousand nine hundred and fifty-four, 
the same being one of the days of the November term of the county 
court of Cook County, the following among other proceedings were 
had and entered of record in said court, to wit: 



















6 ESTATE OF SINCLAIR G. STANLEY 





STATE OF ILLINOIS, 
County of Cook, ss: 


In tae County Court or Coox County 
No. 4358 


In the Matter of the Alleged Mental Illness of Sinclair G. Stanley, 
Patient 


JUDGMENT ORDER AND COMMITMENT AFTER TRIAL BEFORE THE COURT 


This cause coming on to be heard in the county court in the North 
Shore Health Resort, Winnetka, Ill., on the 10th day of November at 
11:30 a. m., upon the duly verified petition of Betty D. Stanley, peti- 
tioner, and upon the certificates of 2 physicians viz: Thomas P. Foley 
and Henry J. Hillebrand, duly licensed to practice medicine in this 
State, filed herein and upon the notice duly and personally served 
upon Sinclair G. Stanley, patient, and Betty D. Stanley, and not less 
than 2 days before the hearing before this count as duly appears from 
the proof of service of the order of this court setting this case for 
hearing and filed herein. 

The court having heard the textimony of the witness and having 
examined the certificates of the physicians named above and being 
fully advised, finds that said Sinclair G. Stanley, patient, is mentally 
ill; is now of unsound mind; is not capable of managing and caring 
for his own estate; is dangerous to himself; is dangerous to others if 
permitted to go at large; is in such condition of mind or body as to be 
a fit,subject for care and treatment in the hospital for mentally ill 
persons. 

It is ordered and adjudged by the court that Sinclair G. Stanley, 
patient, be and is hereby committed to the care and custody of the 
wife, Betty D. Stanley, 1307 Milwaukee Avenue, Chicago. 

Enter: 

Russet, W. Krrney, Judge. 





State oF ILLINoIs, 
County of Cook, ss: 


In tHE County Court or Cook County 


In the Matter of the Alleged Mental Illness of Sinclair G. Stanley, 
Patient 


PETITION 


Your petitioner, Betty D. Stanley, petitioner, respectfully shows 
that Sinclair G. Stanley, patient, is a resident of the County of Cook, 
in the State of Illinois; that said Sinclair G. Stanley, patient, is 
mentally ill and that the welfare of himself or others requires his 
restraint or commitment to some hospital for the mentally ill. 

That presented herewith is the certificate of a physician, duly li- 
censed to practice medicine in this State, required to be presented with 
this petition by section 5 of the Mental Health Act of the State of 
Illinois, approved July 23, 1943. 
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Your petitioner is the person with whom said Sinclair G. Stanley, 
patient, resides in the county of Cook; the person at whose home said 
Sinclair G. Stanley, patient, now is; wife of said Sinclair G. Stan- 
ley; the public welfare officer of the ; an officer of the depart- 
ment of public welfare of this State; the health officer of ——; a 
reputable citizen of the county of Cook. 

That the facts upon which the said allegation of mental illness are 
based and because of which this petition is filed are: Danger of homi- 
cide or suicide (there were loaded guns in the apartment) and pa- 
tient is unable to care for self. 

Wherefore, your petitioner prays that the court will set this petition 
for hearing at an early date and direct that notice be given to said 
Betty D. Stanley, petitioner, and such other person or persons as the 
statute requires, of the time and place of the fearing on this petition, 
and that at said hearing the court determine the truth of the allega- 
tions of the foregoing petition and take such other and further steps 
and enter such order and judgment as shall be authorized by said 
statute and required by law. 

Berty D. Sranuey, Petitioner. 


Puysictan’s CERTIFICATE 


FOR THE ADMISSION OF AN APPARENTLY MENTALLY ILL PERSON TO A 
MENTAL HOSPITAL IN THE STATE OF ILLINOIS 


Private hearing for commitment at North Shore Health Resort is 
requested. 

Date of examination of patient: November 5, 1944. 

This certifies that I, William James Nolan, M. D., examined Mr. 
Sinclair G. Stanley, 1307 Milwaukee Avenue, Chicago, Ill., on the 
above date, and believe him to be mentally ill and in need of care in 
a mental hospital. I believe him to be suffering from paranoid state. 

The examination took place at 1307 Milwaukee Avenue, Chicago, 
Ill., i. e., the patient’s residence. 

My opinion that the above-named patient is mentally ill is based 
on the following findings: 

Patient had destroyed furniture, plumbing, and electric fixtures and 
smeared apartment with whitewash and admitted doing this. Para- 
noid material, e. g., patient spoke of “certain’’ persons and influences 
that were coming through the walls or over the air that were affecting 
his wife’s mental health. Patient requested wife to leave apartment 
November 5, 1944, and took all keys from her. Copies of letters patient 
sent to FBI with psychotic material in them. 

I am licensed to practice medicine in the State of Illinois. 

WitiiaM James Notan, M. D., 
Evanston, Ill. 


If immediate removal to a hospital is indicated complete the 
following: 

I believe immediate hospitalization is indicated because of danger 
of homicide or suicide (there were loaded guns in the apartment) and 
patient is unable to care for self. 

d I have not previously certified this patient on the basis of the same 
acts, 


WiwurAM James Noran, M. D. 
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The licensed physician executing the above-named petition shall not 
be related either by blood or marriage to the patient in question. This 
statement must be filed within 10 days of its having been made. The 
patient may be detained for a reasonable time, not exceeding 15 days, 
pending judicial investigation of his mental health. 






STate oF ILLNo!Is, 
County of Cook, ss: 


In tHe County Court or Coox County 
No. 4358 


In the Matter of the Alleged Mental Iliness of Sinclair G. Stanley, 
Patient 


PHYSICIAN’S CERTIFICATE 






Date of examination of patient: November 13, 1944, 
(Norr.—For this certificate to be valid the patient must be admitted 
to a mental hospital within 10 days of the above date.) 

This certifies that I, Thomas P. Foley, examined Sinclair G. Stan- 
ley, 1307 Milwaukee Avenue, Chicago, Ill., on the above date, and 
found him to be mentally ill and in need of care in a mental hospital. 
I believe him to be suffering from paranoid psychosis. 

The examination took place at the North Shore Health Resort, Win- 
netka, Il. 

It is my conclusion that the above-named patient is mentally ill. 
This conclusion is based on the following facts: 

Evasive in answers, stated radio beam directed against him, psy- 
chiatric behavior. 

I believe the above-named needs treatment at an institution for the 
mentally ill by reason of the following: 

Self-protection and treatment. 

I have informed the above-named patient that my examination of 
him on the above date was for the purpose of determining whether 
or not he was mentally ill. His response to my thus informing him 
was negative. 

I am licensed to practice medicine in the State of Illinois. 
Tuomas P. Fotey, M. D. 






State or ILLINots, 
County of Cook, ss: 


In tHe County Court or Coox County 
No. 4358 


In the Matter of the Alleged ae Iliness of Sinclair G. Stanley, 
atrent 


PHYSICIAN’S CERTIFICATE 


Date of examination of patient: November 13, 1944. 
(Norr.—For this certificate to be valid the patient must be admitted 
to a mental hospital within 10 days of the above date.) 
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This certifies that I, Henry J. Hillebrand, M. D., examined Sinclair 
G. Stanley, 1307 Milwaukee Avenue, Chicago, Ill., on the above date, 
and souk him to be mentally ill and in need of care in a mental hospi- 
tal. I believe him to be suffering from paranoid psychosis. 

The examination took place at the North Shore Health Resort, 
Winnetka, Ill. 

It is my conclusion that the above-named patient is mentally ill. 
This conclusion is based on the following facts: 

Evasive answers. Hallucinations. 

I believe the above-named needs treatment at an institution for the 
mentally ill by reason of the following: 

Needs care; self-protection. 

I have informed the above-named patient that my examination of 
him on the above date was for the purpose of determining whether or 
not he was mentally ill. His response to my thus informing him was 
negative. 

I am licensed to practice medicine in the State of Illinois. 

Henry J. Hittesranp, M. D. 
State oF ILLINOIS, 
County of Cook, ss: 

I, Richard J. Daley, clerk of the county court of Cook County, and 
the keeper of the records and files thereof, in the State aforesaid, do 
hereby certify the above and foregoing to be a true, perfect, and com- 

lete copy of photostatic proceedings and order in a certain cause 
No. 4358 in said court in the alleged mental illness of Sinclair Stanley. 

In witness whereof, I have hereunto set my hand and affixed the 
seal of said court, at Chicago, in said county, this 28th day of Janu- 
ary 1955. 


[SEAL] Ricuarp J. Datery, Clerk. 


AFFIDAVIT 
Strate or Intrnors, 
County of Cook, ss: 

William J. Nolan, being first duly sworn, on oath deposes and says: 

(1) I am a physician and have had the following schooling: Was 
graduated from the University of Marquette Medical School, Mil- 
waukee, Wis., 1937 (M. D. degree); am certified by the American 
Board of Psychiatry and Neurology; am member and fellow of the 
American Psychiatric Association. 

(2) I was licensed to practice medicine in the State of Illinois on 
October 8, 1938. 

(3) I have my offices at 1724 Sherman Avenue, Evanston, Ill. 

(4) Since January 1, 1939, I have specialized in the field of psy- 
chiatry and mental diseases. 

(5) On or about November 1, 1944, a lawyer by the name of Eugene 
Clark, accompanied by Betty Stanley, the wife of Sinclair G. Stanley 
now deceased, consulted me with respect to the illness of the sai 
Sinclair G. Stanley. I was informed that the said Sinclair G. Stanley 
had been acting in a peculiar manner for ‘‘some time” and I was asked 
to make an examination of the patient at his address at 1307 North 
Milwaukee Avenue, Chicago, Ill. 
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(6) On November 5, 1944, accompanied by Mrs Stanley, I exam- 
ined the deceased at his home on Milwaukee Avenue. I found the 
patient partly dressed, and the house in a state of confusion. The 
walls and furniture were smeared with paint; part of the plumbing 
was destroyed and some electric fixtures torn out from the sockets. 
I asked the patient how he was feeling, and he (Stanley) told me 
that I knew all the time how he was feeling because I was “‘in league”’ 
with Mrs. Stanley and with others across the street that were direct- 
ing “‘the machine” against him. He further stated that someone in 
the building across the street had a machine which ran all night and 
part of the day, and that said machine directed “radioactive heat” 
through the walls of the building for the purpose of destroying him, 
the patient; that Mrs. Staniey was trying to kill him and that she 
wanted all of his money and jewels. The patient exhibited to me a 
flower pot which contained an ordinary plant. He lifted the plant 
out of the pot and exhibited to me two diamond rings which he had 
—— underneath the dirt. I also found a loaded pistol in the pants 
pocket. 

(7) Based on my examination of the patient and from other data, 
my conclusion was and is that the patient was suffering from paranoid 
schizophrenia. The paranoid aspects of this mental condition took 
at least several years prior to November 5, 1944, to completely de- 
velop. It is my opinion that the paranoid phase had set in in the 
patient as far back as 1938 and that on the date of my examination 
the patient was insane in the legal sense of the term. The “machine” 
that the patient believed to be in existence, is a common manifestation 
of paranoi¢ schizophrenia. This type of schizophrenia is the most 
dangerous to both the individual and others because of the homicidal 
tendencies and because of the general tendencies for destructions. 


Wiuuram J. Nowan, M. D., Affiant. 


Subscribed and sworn to before me this 10th day of June, A. D. 
1955. 
[SEAL] Puiuip Suore, Notary Public. 


O 





85TH CoNGRESS ; HOUSE OF REPRESENTATIVES Report 
2d Session No. 2564 


BOARD OF NATIONAL MISSION OF THE PRESBYTERIAN 
CHURCH IN THE UNITED STATES OF AMERICA 


Avaust 13, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, 
submitted the following 


REPORT 


[To accompany 8. 540) 


The Committee on the Judiciary, to whom was referred the bill 
(S. 540) for the relief of the Board of National Mission of the Presby- 
terian Church in the United States of America, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

The facts will be found fully set forth in Senate Report No. 2029, 
85th Congress, which is appended hereto and made a part of this 
report. Therefore, your committee concur in the recommendation 
of the Senate. 

[S. Rept. No. 2029, 85th Cong., 2d sess.| 


The purpose of the tA ag legislation, as amended, is to relieve 
i 


the Board of Nationa ssion of the Presbyterian Church in the 
United States of America of the obligation to pay to the United States 
the sum of $2,337 which represents twenty-two forty-sevenths of the 
amount of the claim of the United States against that board under a 
contract entered into between the board and the Department of the 
Interior on September 29, 1933, under which the board was to reim- 
burse the United States for certain costs incurred by the United 
States in the construction and rehabilitation of certain irrigation 
facilities located at Ganado Mission, Ganado, Ariz. 


STATEMENT 


The Ganado irrigation project is located on the Navajo Indian 
Reservation in Arizona near the New Mexico boundary, about 50 
miles northeast of Gallup, N. Mex. A water supply is obtained from 
the Rio Pueblo Colorado Wash which bisects the irrigable area. 
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Funds were appropriated under the act of August 24, 1915 (37 Stat. 
522) for construction of the project, including a storage dam and 
5% miles of canal to cover 707 acres of land. The estimated cost 
was $60,000 and construction work was begun in the spring of 1913. 
In 1923 extensive repairs were made to the headworks, following a 
severe flood. Again, in 1931, the diversion was destroyed, and the 
headworks were rebuilt, and the system was rehabilitated. 

There are two tracts of non-Indian-owned land within the irrigation 
project. The lands of the Ganado Presbyterian Mission constitute 
one of these tracts and comprise an area of 109.34 acres. Forty-seven 
acres of the total area are irrigable from the Ganado irrigation project. 
Under a contract entered into between the Board of National Mission 
of the Presbyterian Church in the United States of America on Sep- 
tember 29, 1933, the mission was permitted to continue the use of the 
water from the irrigation project for the irrigation of 47 acres. In 
consideration of this service, the mission agreed to reimburse the 
United States for its proportionate part of the construction costs in 
the sum of $106.34 per irrigable acre. The mission further agreed to 
pay the United States annual operation and maintenance charges on 
its 47 acres in the manner and in the same amount as for all irrigable 
lands of the Ganado urigation project. 

The contract between the mission and the United States provides 
that the Government will present the mission with a notice of assess- 
ment of annual operation and maintenance charges. Such notices 
have been given regularly and the assessments have been paid. The 
contract does not provide, however, for any notice for the annual 
construction payments. The mission failed to make any construc- 
tion payments and a bill for delinquent charges was submitted to the 
mission on September 4, 1953. The mission took the position that 
the Government was required to give annual notice of the construc- 
tion charges payable by the mission, and that the failure to do so is 
reason for canceling both the charges that are now due and payable, 
and also the charges that have not yet matured. The Government, 
however, contends that it has no obligation under the contract to 
give such notices since the contract itself fixed the amount of and the 
time for making payments. 

The mission also contends that the Government furnished water for 
the irrigation of only 25 of the 47 acres and that the failure to furnish 
water for the entire acreage is the reason for canceling the construction 
charges allocable to the acreage actually irrigated as well as to the 
acreage not irrigated in the past, and also for canceling the construction 
charges that are not yet matured. The Government, on the other 
hand, contends that the 22 acres of mission land have not. been irri- 
gated by choice on the part of the mission rather than the unavail- 
ability of a proportionate share of the water supply. Nevertheless, 
the Department of the Interior in its report to the committee in the 
previous Congress on a similar bill states that the mission provides 
an extremely worthwhile service for the Indians, a service which if 

erformed by the Government would have cost large sums of money. 
he Department expresses the hope that this service will continue. 
It then goes on to suggest that while the foregoing facts do not warrant 
a chuestiotibn of the matured or unmatured construction charges 
allocable to the 25 acres that have been regularly cultivated by the 
mission, they do warrant a cancellation of the matured and unmatured 
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construction charges allocable to the 22 acres that have not been 
cultivated. The Diaintiden desires, however, that if such charges 
are canceled, such acreage shall not thereafter be eligible to receive 
irrigation water from the project unless the owner thereafter contracts 
with the Secretary of the Interior to pay the construction charges 
allocated to such acres in installments as authorized by law. 

The committee believes after a review of the report of the Depart- 
ment of the Interior, that the solution proposed by the Department is 
a fair one and the committee, therefore, recommends that the legisla- 
tion be favorably considered as amended. 

Attached to this report and made a part thereof is the report of 
the Department of the Interior referred to earlier. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., July 18, 1958. 
Hon. James O. Eastrianp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Senator Eastiann: Your committee has requested a 
report on S. 3239, a bill for the relief of the Board of National Mission 
of the Presbyterian Church in the United States of America. 

We recommend that the bill be enacted, if it is amended as suggested 
below. 

The bill relieves the Board of National Mission of the Presbyterian 
Church of its contract liability to pay to the United States $4,998, 
which represents the total amount due from the mission for irrigation 
project construction costs under a contract between the mission and 
the United States. The contract provides that the mission will 
reimburse the United States for the mission’s share of the cost of 
constructing the Ganado Indian irrigation project in Arizona in 40 
annual installments of $124.95 each, beginning on July 1, 1934, and 
ending on July 1, 1973. Twenty-two installments totaling $2,748.90 
were due and unpaid on July 1, 1955; 18 installments totaling $2,249.10 
are not yet due. 

The Senado irrigation project is located on the Navajo Indian 
Reservation in Arizona near the New Mexico boundary about 50 
miles northeast of Gallup, N. Mex. A water supply is obtained from 
the Rio Pueblo Colorado Wash which bisects the irrigable area. 
Funds were appropriated under the act of August 24, 1915 (37 Stat. 
522) for construction of the project, including a storage dam and 5% 
miles of the canal to cover 707 acres of land. The estimated cost was 
$60,000 and construction work was begun in the spring of 1913. In 
1923 extensive repairs were made to the headworks, following a 
severe flood. Again in 1931 the diversion was destroyed and the 
headworks were rebuilt and the system was rehabilitated. 

There are two tracts of non-Indian-owned land within the irrigation 

roject. A tract of 160 acres was homesteaded by John Loranzo 

ubbell. Under an agreement dated May 31, 1913, Mr. Hubbell 
relinquished to the Government his rights to his canal system in 
return for the right to use water from the Government system. Under 
the general terms of the agreement the Hubbell tract does not pay 
construction costs, but it pays a pro rata share of annual operation 
and maintenance costs for a pro rata share of the available water. 
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The lands of the Ganado Presbyterian Mission comprise an area of 
109.34 acres, all of which until February 24, 1920, were a part of the 
Navaho Reservation. Forty-seven acres of the total area are irrigable 
from the Ganado irrigation project. The contract of September 29, 
1933, between the Board of National Mission of the Presbyterian 
Church and the United States provides in brief that the mission shall 
continue the use of water from the Ganado irrigation project for the 
irrigation of 47 acres in an amount not to exceed 2% acre-feet per acre 
for the land irrigated, to the extent water is available. In considera- 
tion of this service the mission agreed to reimburse the United States 
for iis proportionate part of the construction cost in the sum of 
$106.34 per irrigable acre. The mission further agreed to pay the 
United States annual operation and maintenance charges on its 47 
acres in the manner and in the same amount as for all irrigable lands 
of the Ganado irrigation project. A copy of the contract is enclosed. 

The Ganado project proper consists of 1,045 acres of land. Recently 
(about 1952) a consolidation was made of three closely related develop- 
ments under the one title of the Ganado project. They include 
Ganado, 1,045 acres; Cornfields, 497 acres; and Coldfields, 400 acres. 
The physical works consist of a combination of two storage reservoirs. 
The first reservoir, an off-stream storage structure, enlarged from its 
original capacity of 2,650 acre-feet, now has a capacity of 3,480 
acre-feet. It is supplied by a feeder canal diverting water by means 
of a masonry diversion dam from the Pueblo, ¢ ‘olo., Wash. Above 
this diversion dam on the Coldfields project is a smaller reservoir 
of 540 acre-feet capacity. A canal diverts water from the main 
reservoir to supply water to the lateral distribution system which 
sunplies 1,045 acres under the Ganado project. 

The contract between the mission and the United States provides 
that the Government will present the mission with a notice of the 
assessment of annual operation and maintenance charges. Such 
notices have been given regularly and the assessments have been paid. 
The contract does not provide, however, for any notices for the annual 
construction payments because the contract itself fixes the amount 
of and the time for making the payments. The failure of the mission 
to make any construction payments in accordance with the terms of 
the contract was the subject of correspondence with the mission in 
1947, and by a letter dated September 8, 1947, Mr. Lucien H. Tribus, 
assistant general counsel of the mission, concurred in a suggestion that 
the delinquency be settled by negotiation locally. Our records do not 
show the extent of those negotiations. A bill for the delinquent 
charges was submitted to the mission on September 4, 1953, and the 
Department has offered to spread the amount of the delinquency 
over a period of 10 years in accordance with the provisions of the act 
of June 22, 1936 (49 Stat. 1803), in order to mitigate the budgetary 
difficulty now confronting the mission. 

The mission has suggested that the Government was required to 
give annual notices of the construction charges payable by the mission, 
and that the failure to do so is a reason for canceling both the charges 
that are now due and payable and also the charges that have not yet 
matured. As indicated above, the Goverment has no obligation 
under the contract to give such notices. The contract obligation of 
the mission to make the annual construction payments without notice 
is clear and definite. 
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The mission contends that the Government furnished water for the 
irrigation of only 25 of the 47 acres, and that the failure to furnish 
water for the entire acreage is a reason for canceling the construction 
charges allocable to the acreage actually irrigated as well as to the 
acreage not irrigated in the past, and also for canceling the construc- 
tion charges that are not yet matured. Our records show that the 
canal system for irrigating the entire 47 acres was completed as early 
as 1914 and that it has not been out of service for any extensive irriga- 
tion period The 22 acres of mission land that have not been irrigated 
are on the north side of the wash and are served by the north canal. 
Although water service was interrupted 1 year when a siphon was 
burned out, other lands immediately down canal from the 22-acre 
mission tract have been cultivated continuously, indicating that water 
was available from the north canal if the mission wished to use it. 
Insofar as water scarcities during any particular year are concerned, 
the contract only requires that the mission get its proportionate share 
of the available water. The failure to cultivate the 22-acre mission 
tract apparently was a matter of choice on the part of the mission 
rather than due to the unavailability of a proportionate share of the 
water supply. 

The mission also contends that it thought that the contract obliga- 
tion had been canceled under the act of June 22, 1936 (49 Stat. 1803). 
Our records contain no information that would support such a belief. 
A search of the files shows no effort to cancel the contract obligations. 
Moreover, under the 1936 act a cancellation could only be effected 
by an act of Congress. 

The Ganado Presbyterian Mission provides an extremely worth- 
while service for the Navajo Indians, a service which if performed by 
the Government would have cost large sums of money. We hope 
that the service will be continued. We suggest, however, that the 
foregoing facts do not warrant a cancellation of either the matured 
or unmatured construction charges allocable to the 25 acres that have 
been regularly cultivated by the mission, and presumably will con- 
tinue to be cultivated, but that they do warrant a cancellation of 
the matured and unmatured construction charges allocable to the 22 
acres that have not been cultivated, with a requirement that such 
22 acres shall not thereafter be eligible to receive irrigation water 
from the project unless the owner thereof contracts with the Secretary 
of the Interior to pay the construction charges allocated to such acres 
in installments as authorized by law. 

We also recommend that the bill authorize the Secretary of the 
Interior to contract with the mission for spreading the uncanceled 
portion of the charges over the remaining contract period. 

The foregoing changes can be effected by the following amendments: 

1. On page 1, line 6, delete “$4,998. Such sum represents” and 
insert in lieu thereof “$2,337, which represents twenty-two forty- 
sevenths of’’. 

2. On page 2, line 2, after “Arizona”, change the comma to a period, 
delete the rest of the language in the bill, and insert in lieu thereof 
“The twenty-two acres with respect to which construction charges 
are canceled by this Act shall not be eligible to receive irrigation 
water from the Ganado irrigation project unless the owner thereof 
contracts with the Secretary of the Interior to pay the construction 
charges allocated to such acres in installments as authorized by law. 





6 BOARD OF NATIONAL MISSION OF PRESBYTERIAN CHURCH 


The Secretary of the Interior is authorized to agree to an amendment 
to said contract numbered I-130—Ind-270 that spreads the uncanceled 
portion of the construction charges over the remaining contract 
period.” 
The Bureau of the Budget has advised us that there is no objection 
to the submission of this report. 
Sincerely yours, 


Westey A. D’Ewart, 
Assistant Secretary of the Interior. 


O 





85TH CONGRESS HOUSE OF REPRESENTATIVES {' Report 
2d Session No. 2565 


AUF DER HEIDE-ARAGONA, INC. 


Avucust 13, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany S. 552] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 552) for the relief of Auf der Heide-Aragona, Inc., having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


The facts will be found fully set forth in Senate Report No. 1816, 
85th Congress, which is appended hereto and made a part of this 
report. ‘Therefore, in view of the fact that a similar House bill passed 
the House during the 84th Congress and no action was taken by the 
Senate, your committee concur in the recommendation of the Senate. 


[S. Rept. No. 1816, 85th Cong.] 


The purpose of the proposed legislation is to confer jurisdiction 
upon the Court of Claims to hear, determine, and render judgment 
upon the claim of Auf der Heide-Aragona, Inc., of West New York, 
N. J., as to the liability of the United States, if any, either legal or 
equitable, for losses alleged to have been sustained by the claimant 
as the result of the performance of a contract numbered VAc-1185, 
dated July 25, 1941, entered into with the Veterans’ Administration, 

The proposed legislation provides that notwithstanding any statute 
of limitations or lapse of time, suit upon such claim may be instituted 
by the claimant within 1 year after the date of enactment of this a 
and that proceedings for the determination of the claim and review o 
it, and payment of any judgment, shall be had as in the case of claims 
over which the court has jurisdiction under section 1491 of title 28 
of ih) United States Code (claims against the United States gen- 
erally). 

The proposed legislation further provides that nothing contained 
in it shall be construed as an inference of liability on the part of the 
United States Government. 

20007 
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STATEMENT 


The claimant company entered into a contract dated July 25, 1941, 
with the Veterans’ Administration for the construction of an addi- 
tional building and utilities at Fort Howard, Md. Under the terms 
of the contract, the claimant was required to construct and finish 
completely a building, No. 225, for the lump sum of $871,700, and to 
complete the work within 400 calendar days after the date of the 
receipt of notice to proceed. Contractor received such notice on Au- 
gust 12, 1941, thereby establishing September 16, 1942, as the date 
for completion. Due to exeusable delays and additional work, the 
completion date was extended for 429 additional days, that is, until 
November 19, 1948, on which date the Veterans’ Administration con- 
sidered the job completed. 

Thereafter, the claimant filed-a-claim with the General Accounting 
Office in an aggregate amount of $196,581.64, alleging extra costs 
incurred/under the contract above referred to. The Genera] Account- 
ing Office disallowed this claim on June 26, 1944. 

The contractor bases his claim on the fact that the then Office of 
Production Management (later the War Production Board) so delayed 
the issuance of priority certificates that the company was unable to 
obtain either labor or materials in a rising and expanding market. 
The company further alleges that during the course of the contract, 
the Defense Plant Corporation and other Government agencies 
awarded $200 million worth of construction contracts in the Balti- 
more area, the greatest percentage of which were awarded on a cost- 
plus basis with the result that this company, operating on a fixed-fee 
contract, could not compete in the labor market. As a result of this 
and related factors, the company alleges that the completion of the 
contract exceeded the estimated cost by the sum of $128,140.25, plus 
the fact that it is liable to 7 subcontractors for claims totaling 
$68,441.39. 

In the 8ist Congress, a bill for this claimant, H. R. 1606, became 
Private Law 643, which conferred jurisdiction on the Court of Claims, 
but no case was filed in the court by the claimant pursuant to this pri- 
vate law, for the reason, as stated by the claimant, that the Private 
Law 643 did not waive the statute of limitations at the time it con- 
ferred jurisdiction. 

In the 82d Congress, a bill to grant relief to this claimant, H. R. 
2782, was passed by the House. It was amended by the Senate to 
confer jurisdiction upon the Court of Claims, notwithstanding any 
statute of limitations, to determine the claim. This bill died in 
conference. 

In the 83d Congress, a bill for the relief of this claimant, H. R. 
3385, was passed by the House of Representatives, but was postponed 
indefinitely by the Senate Committee on the Judiciary. 

In the 84th Congress, a bill for the relief of this claimant, H. R. 
4418, was passed by the House of Representatives, but was postponed 
indefinitely by the Senate Committee on the Judiciary. At the time 
of its postponement of H. R. 4418 the committee observed that the bill: 


does more than simply reenact Private Law 643 with the addi- 
tion of a waiver of the statute of limitations. In effect, while 
denying any inference of liability on the part of the United 
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States, it provides that the Court of Claims shall award judg- 
ment if it reaches certain conclusions of fact. The sole defense 
of the Government, therefore, appears to be factual and the 
legal defenses otherwise available to the Government appear 
to be waived. Concerning this phase of the legislation it is 
pertinent to note that the Sill approved in the 81st Congress 
was amended by the Senate Committee on the Judiciary and 
in its reports the committee stated that the bill had been 
amended “so as to put both the contractor and the Govern- 
ment in an equal status as litigants in the Court of Claims.” 
It does not appear that this statement may fairly be applied 
to the legislation as now pending before the Committee on 
the Judiciary. 


The bill now before the committee, S. 552, does have the effect of 
reenacting Private Law 643 with the addition of a waiver of the 
statute of limitations. This is consistent with the position which the 
Senate Committee on the Judiciary has expressed, in several Con- 
gresses, aS a proper one in regard to this claim, and that is to allow 
the claimant a day in court to prove his losses and the Government’s 
liability, if any, for them. 

Accordingly, the committee recommends the bill favorably. 

Attached hereto and made a part of this report are the reports of the 
Department of Justice, Veterans’ Administration, and the Coonnbeniter 
General of the United States submitted in connection with the legisla- 
tion considered in the 838d Congress. Also appended is a letter ad- 
dressed to the Comptroller General of the United States under date of 
March 16, 1944, by the claimant corporation, a “main summary sheet,” 
setting forth the estimated and actual costs of the claimant corpora- 
tion on this contract, and a copy of Private Law 643. 


DEPARTMENT OF JUSTICE, 
Orrice oF THE Deputy ATroRNEY GENERAL, 
Washington, March 2, 1954. 
Hon. Witi1am Lancer, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear Senator: This is in response to your request for the views 
of the Department of Justice concerning the bill (H. R. 3385) con- 
ferring jurisdiction upon the Court of Claims to hear and determine 
the claim of Auf der Heide-Aragona, Inc., and certain of its subcon- 
tractors against the United States, and to enter judgment thereon. 

The bill would confer jurisdiction upon the Court. of Claims to hear, 
determine, and render judgment upon the claim of Auf der Heide- 
Aragona, Inc., and through it the claims of its subcontractors against 
the United States arising out of the performan e of a contract dated 
July 25, 1941, with the Veterans’ Administration for the construction 
of a hospital building at Fort Howard, Md., which contract was 
completed on or about November 19, 1943. Section 2 of the bill would 
provide that if the court shall find that after the date of such contract 
the United States delayed the issuance of priorities which resulted in 
subjecting claimant and its subcontractors, or either of them, to addi- 
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tional costs, including overhead expenses, or that the United States 
through any of its departments or agencies, including Defense Plant 
Corporation, sponsored any work program in the general area of Fort 
Howard, Md., which hampered claimant or its subcontractors in the 
performance of the contract or rendered it necessary for them to pay 
higher wages for available labor so that they were subjected to addi- 
tional costs, then the Court shall render judgment for them in the 
amount of such additional costs and expenses. The bill also would 
provide that judgment shall not include any profit to claimant or its 
subcontractors, that suit shall be filed within 6 months from the 
approval of the act, that nothing contained in the act shall be con- 
strued as an inference of liability on the part of the United States, 
and that Private Law 643, 81st Congress, approved July 6, 1950, is 
repealed. 

he principle has been long since established that the Government, 
in the character of a contractor, is not liable for acts done in its 
character as a sovereign (Horowitz v. United States, 267 U.S. 458), 
and that it incurs no contractural liability for its acts as a sovereign 
in the operation of the priorities system (J. F. Barbour & Sons v. 
United States, 104 C. Cls. 360; Ross Electric Co. v. United States, 111 
C. Cls. 644). Despite this principle which applies generally to con- 
tractors with the Government, the bill would require the court to 
render judgment for this contractor if it finds that the Government’s 
delay in issuing priorities or its sponsorship of any work program or 
programs in the area involved resulted in a loss to this claimant. 

The impact of World War II was felt by nearly all individuals and 
organizations in the form of economic or other hardship, as a result 
of the exercise of the sovereign power in the interest of national 
defense. The courts have recognized the existence and inevitability 
of such hardships in their decisions rendering the Government free 
from liability for the consequences of such exercise of sovereign power. 

No reason appears why an exception to this general rule should be 
made for this claimant according preferential treatment not given to 
other wartime contractors with the Government. 

For the foregoing reasons, the Department of Justice recommends 
against enactment of the bill. 

The Bureau of the Budget has advised this office that there would 
be no objection to the submission of this report. 

Sincerely, 
Wittiam P. Rogers, 
Deputy Attorney General. 


VETERANS’ ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 
Washington, D. C., March 30, 1953. 
Hon. Wruu1AM Lancer, 
Chairman, Committee on the Judicary, 
United States Senate, Washington, D C. 

Dear Senator Lancer: This is with reference to Report No. 149, 
83d Congress, House of Representatives, dated March 10, 1953, to 
accompany H. R. 3385, 83d Congress, a bill conferring jurisdiction 
upon the Court of Claims to hear and determine the claim of Auf der 
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Heide-Aragona, Inc., and certain of its subcontractors against the 
United States, and to enter judgment thereon, which bill passed the 
House of Representatives without amendment, on March 17, 1953, 
and is now pending before your committee. A copy of the report is 
enclosed for your ready reference. 

The Veterans’ Administration was not requested to report on H. R. 
3385 by the House Committee on the Judiciary. However, that com- 
mittee’s report incorporates a letter dated April 8, 1946, from my 
predecessor, on a substantially similar bill, H. R. 5347, 79th Congress. 
There was attached to that letter a copy of the settlement certificate of 
the Claims Division, General Accounting Office, dated June 26, 1944, 
disallowing the claim of Auf der Heide-Aragona, Inc., which is not 
set forth in the mentioned committee report. As stated in the penul- 
timate paragraph of the letter of April 8, 1946, the reasons upon 
which the Veterans’ Administration recommended that the bill not be 
given favorable consideration were set forth in the settlement certifi- 
cate. In the interest of a complete record, a copy of that settlement 
certificate is enclosed herewith for the information of your committee 
in connection with its consideration of H. R. 3385. 

During the 81st Congress, H. R. 1606, was enacted into law as Private 
Law 643, 81st Congress. As introduced and passed by the House of 
Representatives, H. R. 1606 was substantially similar to the subject 
proposal. It contained provisions which, in effect, would have removed 
all defenses of the Government to any suit filed by the claimant pur- 
suant thereto, except factual defenses in respect to the matters referred 
to in the proviso in the bill. During its consideration, however, your 
committee amended the bill by deleting such provisions. The com- 
mittee report relative to H. R. 1606 (S. Rept. No. 1804, 81st Cong.) 
stated, in part: 

“The subcommittee is of the opinion that this old established con- 
tractor should be permitted his day in court in order to prove his 
losses and the Government’s liability therefor, if any. However, the 
committee has amended the bill so as to put both the contractor and the 
Government in an equal status as litigants in the Court of Claims.” 

The committee amendment was adopted by the Senate and con- 
curred in by the House of Representatives. 

In reporting H. R. 3385, the House Committee on the Judiciary 
stated in House Report No. 149, supra, in part: 

“An identical bill was favorably reported by the committee and 

assed the House in the 82d Congress, but no action taken by the 

enate. The facts will be found fully set forth in House Report 
No. 205, 82d Congress, 1st session, which is appended hereto and 
made a part of this report. Therefore, your committee concurs in 
the former recommendation.” 

In this connection it is noted that the earlier bill (H. R. 2782, 82d 
Cong.), was similar in purpose to H. R. 3385, 83d Congress, but was 
not identical. Further, after passage by the House of Representatives, 
the bill, as amended by your committee, passed the Senate and was 
pending before a conference committee at the close of the 82d 
Congress. 

The report of the House Committee on the Judiciary on H. R. 2782, 
82d Congress (which is incorporated in and made a part of House 
Report No. 149, supra.) , states, in part: 
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“A bill, H. R. 1606, 81st Congress, was enacted into law (Private 
Law 643, 81st Cong.). However, it was found, after the bill had been 
signed by the President, that the statute of limitations had not been 
waived, so that the claimant’s claim could be considered by the Court 
of Claims. Therefore, this bill is written to waive the statute of 
limitations.” 

The Veterans’ Administration is not informed as to why Private 
Law 643, 81st Congress, did not waive the statute of limitations and 
permit consideration of the case by the Court of Claims. It is sug- 

gested that your committee may desire to secure the views of the De- 
Durtient of Justice relative to this matter. In any event, however, it 
appears that H. R. 3385, as passed by the House of Representatives, 
would do more than “waive the statute of limitations.” In fact, it 
appears that the provisions of H. R. 1606, 81st Congress, which your 
committee deleted, and which were later in substance incorporated 
in H. R. 2782, 82d Congress, and again deleted by your committee, are 
presently contained substantially in section 2 of the current bill, and 
that such section would again in effect remove all defenses of the 
Government to any suit filed by the claimant pursuant thereto, except 
factual defenses in respect to the matters referred to in such section. 

In connection with the foregoing it is noted that section 4 of H. R. 
3385 provides that nothing contained in the bill shall be construed as 
an inference of liability on the part of the United States. It is diffi- 
cult to reconcile this section with section 2, requiring the Court of 
Claims to render judgment if it finds certain stated facts to have 
existed. Although not entirely clear, it would appear that the net 
effect of enactment of the bill would be to require the court to enter 
judgment for the claimant upon the finding of such facts, and, as 
indicated, without regard to existing defenses of the Government. 
You may also desire to secure the views of the Department of Justice 
relative to this matter, particularly since that Department would be 
required to defend any action instituted pursuant to the bill, if 
enacted. 

As was indicated by the Comptroller General in the settlement cer- 
tificate of June 26, 1944, the fact that a party to a valid contract, due 
to unforeseen difficulties, finds performance on his part more burden- 
some or less profitable than he oe contemplated does not entitle him 
to additional compensation unless otherwise specifically provided in 
the contract. On the other hand, if he finds the contract more profit- 
able than he had anticipated, no refund of the additional profits is 
required. The bill, if enacted into law, would deviate from this 
principle by permitting, in effect, the payment of additional compen- 
sation, under the contract, based on the establishment of certain un- 
foreseen contingencies. 

It occurs to me that an additional reason for not giving the bill 
favorable consideration is the fact that its enactment would be dis- 
scriminatory against other contractors and subcontractors who simi- 
larly failed to provide in their contracts with the Government for 
unforeseen contingencies of the type referred to in the bill. It may 
be noted that the increased cost of performance or loss of revenue in 
performance of Government contracts are hazards normally incident 
to all contracts for the performance of work or the furnishing of 
supplies or services at a fixed price. The Veterans’ Administration 
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is not aware of any special facts or circumstances which would warrant 
selecting Auf der Hreide-Aragona, Inc., and its subcontractors for such 
preferred treatment. 

Further, the enactment of the proposed legislation would un- 
doubtedly serve as a precedent for demands for similar legislative 
relief on behalf of other contractors performing work or furnishing 
supplies or services to the Veterans’ Administration or other Govern- 
ment agencies, on a similar basis. This could, in effect, ultimately 
result in the United States insuring all Government contractors 
against any monetary loss occasioned by them in the performance of 
their contracts. It is apparent, therefore, that the adoption of the 
principle involved in the bill would have far-reaching effects. 

In view of the administrative interest of the General Accounting 
Office in this and other similar claims, it is suggested that the com- 
mittee may desire to obtain the views of the Comptroller General 
relative to the merits of H. R. 3385. It is noted in this connection 
that under date of March 27, 1950, the Comptroller General furnished 
your committee a report on H. R. 1606, 81st Congress, as passed by the 
House of Representatives in which he advised that he found no merit 
in the bill. 

The Veterans’ Administration does not believe that private bills of 
this nature should receive favorable consideration. 

An information copy of this letter is being forwarded to the chair- 
man of the House Committee on the Judiciary. 

The Veterans’ Administration is not advised as to the relationship 
of this proposed legislation to the program of the President. 

ae yours, 
Cart R. Gray, Jr., Administrator. 





[Settlement certificate] 


GENERAL AccountTING Orrice, 
Crarms Drvisron, 
Washington, D. C., June 26, 1944. 
Aur per Herie-Aracona, Inc., 
510-5512 Jackson Street, West New York, N. J. 

Stirs: Your claim in the aggregate amount of $196,581.64, represent- 
ing alleged excess cost incurred in the construction of hospital build- 
ing at Fort Howard, Md., under contract No. VAc-1185, dated July 
25, 1941, has been carefully examined and it is found that no part 
thereof may be allowed for the reasons hereinafter stated. 

The contract in question provides for completion of the work within 
400 calendar days after date of notice to proceed. You received notice 
to proceed on August 12, 1941, thereby establishing September 16, 
1942, as the date for completion. Due to your allegation of delay due 
to priority ratings, there was granted under certain change orders 
issued in connection with the contract a total of 299 days as additional 
time. The contract date for completion was extended by the fore- 
going to November 19, 1948, and the work was completed on that date. 

The specifications in the contract listed the minimum wage rates 
required to be paid laborers and mechanics as predetermined by tlie 
Secretary of Labor, pursuant to the provisions of the act of Au- 
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gust 30, 1935 (49 Stat. 1011-1012). An examination of the payrolls 
submitted in accordance with article 19 of the contract discloses that 
the rates of wages paid laborers and mechanics were generally 
higher than the minimum rates referred to. There is no provision 
in the contract, however, that the contract price is subject to adjust- 
ment in the event the contractor paid higher than the minimum rates, 
it being specifically provided by article 27 of the specifications, page 
AIG-3, that: 

“While the wage rates shown are the minimum rates required by 
these specifications to be paid during the life of the contract, it is the 
responsibility of bidders to inform themselves as to the local labor 
conditions and prospective changes, including any existing or pending 
collective bargaining agreements which may provide for rates in 
excess of those predetermined by the Secretary of Labor.” 

You contend that you were of the opinion that a high priority rating 
would be assigned to the project immediately after starting work ; that 
due to changing conditions and personnel of the OPM at the time, 
a delay of 4 months developed before the issuance of an A~-2 priority 
rating certificate; and that this certificate was dated December 20, 
1941, and you extended it to all subcontractors and material houses, 

You further contend that during this delay a critical labor condi- 
tion had developed in the Baltimore (Md.) area and that action by 
other Government agencies in awarding $200 million worth of con- 
struction contracts in that area, the greatest percentage of which were 
awarded on a cost-plus basis, placed you in the position where you 
were unable to obtain construction workers to diligently proceed with 
your contract, and that as a result of the foregoing, your contract 
exceeded your estimated cost by the amount claimed. 

You had no assurance when you submitted your bid that the com- 
pensation would be increased or decreased during the life of the 
contract, and no provision was made therein for adjustment of price. 
Consequently, you must accept the burden of any increase in the cost 
of the requisite material and labor, just as you would benefit by any 
decrease therein. 

I therefore certify that no balance is found due you from the 
United States. 

Respectfully, 
LinpsAay C. WarreEN, 
Comptroller General of the United States. 
By M. L. Cuatronte. 





CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 21, 1954. 
Hon. Wit1.1Am Lancer, 
Chairman, Committee on the Judiciary, 
United States Senate. 

Dear Mr. Cuarrman: Reference is made to your letter of March 
25, 1954, acknowledged by telephone March 28, relative to H. R. 3385, 
83d Congress, entitled “An act conferring jurisdiction upon the Court 
of Claims to hear and determine the claim of Auf der Heide-Ara- 
gona, Inc., and certain of its subcontractors against the United States, 
and to enter judgment thereon.” 
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With your letter was transmitted a copy of letter dated June 12, 
1953, from Walter E. Barton, counsel for Auf der Heide-Aragona, 
Inc., requesting favorable consideration of H. R. 3385 and contending 
that the claimant has not been eligible for relief under section 201 
of the First War Powers Act of 1941 (50 U. S. C. App. 611) or the 
Lucas Act of August 7, 1946 (60 Stat. 902), since no Executive order 
was ever issued covering contracts made with the Veterans’ Admin- 
istration prior to March 30, 1942. In his letter, Mr. Barton invites 
attention to the fact that Executive Order No. 9116, dated March 30, 
1942, specifically limits the authority of the Veterans’ Administra- 
tion as to amending or modifying contracts under the First War 
Powers Act to “all contracts hereafter made by it” while the con- 
tract referred to in H. R. 3385 was made on July 25, 1941; and that 
the Lucas Act authorized relief only by departments and agencies 
which, prior to August 14, 1945, had been “authorized to enter into 
contracts and amendments or modifications of contracts under sec- 
tion 201 of the First War Powers Act, 1941 * * *.” 

In view of the fact that the authority of the Veterans’ Administra- 
tion to grant relief to contractors under the referred-to statutes was 
limited to its contracts made after March 30, 1942, it appears, as con- 
tended by Mr. Barton, that Auf der Heide-Aragona, Inc., has not 
been eligible for relief under those statutes. Office report dated 
March 27, 1950, referred to in Mr. Barton’s letter, was on H. R. 1606, 
8ist Congress, the provisions of which, as introduced, were similar 
to but not identical with those of H. R. 3385. Among other differ- 
ences, it is noted that while the former bill provided for “a reasonable 
allowance for profit,” H. R. 3385 specifically prohibits the inclusion 
of profit. H. R. 1606 subsequently became Private Law 643, 81st 
Congress, which conferred jurisdiction on the Court of Claims “to 
hear and determine the claim of Auf der Heide-Aragona, Inc., and 
through it the claims of its subcontractors, against the United States 
arising out of the performance of a contract with the Veterans’ Ad- 
ministration for the construction of a hospital building at Fort How- 
ard, Maryland.” It is significant to note, however, that prior to 
enactment H. R. 1606 was amended by deleting the provision direct- 
ing judgment for the contractor in the event of certain findings, as 
do the provisions of section 2 of H. R. 3385, and by inserting in lieu 
thereof the proviso “That nothing contained in this act shall be con- 
strued as an inference of liability on the part of the United States 
Government.” This Office is advised informally that no litigation has 
been instituted under the said private law, which would be repealed 
by section 5 of H. R. 3385. 

As indicated in the Office report of March 27, 1950, the enactment 
of legislation as here proposed apparently would insure recovery by 
the claimant of such amount of loss, including overhead, as it might 
show had resulted from delays in the issuance of priorities or from 
increased costs resulting from other work programs sponsored by the 
United States “in the general area of Fort Howard, Md.” The effect 
of the new provision in section 4 of H. R. 3385 that “Nothing con- 
tained in this act shall be construed as an inference of liability on 
the part of the United States” is not entirely clear when considered 
with other provisions of the bill. Also, it is to be observed that enact- 
ment of H. R. 3385 would discriminate in favor of Auf der Heide- 
Aragona, Inc., as against other contractors in a similar position. 


AUF DER HEIDE-ARAGONA, INC. 
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This Office has no information as to why Executive Order No. 9116, 
dated March 30, 1942, excluded Veterans’ Administration contracts 
theretofore made though including prior contracts of the other depart- 
ments and agencies mentioned therein. 

Attention is invited to the fact that efforts have been made to amend 
the Lucas Act because of the alleged fact that “very little relief has 
been afforded to the contractors under the Lucas Act” (S. Rept. No. 
621, 88d Cong., accompanying S. 1243). See also Senator McCar- 
ran’s discussion of S. 1248 in the Congressional Record of July 25, 
1953, wherein he stated: 

“As a result of all these harsh interpretations, most of the claims 
filed under the act—there were almost 300 claimants—were rejected; 
and the act failed to accomplish the purpose for which Congress 
passed it.” 

It would seem that if it is deemed desirable to provide relief for 
contractors such as those referred to in the Lucas Act and _ those in 
positions similar to that of Auf der Heide-Aragona, Inc., the Lucas 
Act should be amended so as to give the relief intended to all eligible 
contractors rather than to provide piecemeal relief by private acts, 
thus giving preferential treatment to some contractors. 

For the reasons above indicated, I am unable to recommend favor- 
able consideration of H. R. 3385. 

Sincerely, 
Frank H. Werrzer 
Acting Comptroller General of the United States. 





Avr ver Hemer-Aracona, Inc., 
March 16, 1944. 
Hon. Linpsay C. WARREN, 
Comptroller General of the United States, Washington, D.C. 

Dear Sir: On April 30, 1941, we received an invitation for bidders 
from Veterans’ Administration for the construction of one hospital 
building at Fort Howard, Md. 

On the same day we requested Veterans’ Administration to send 
us plans and specifications for bidding purposes and said plans and 
specifications were submitted to us during the early part of May 1941. 

The invitation for bidders called for bids to be submitted on the 
project on June 26, 1941. 

Plans and specifications were prepared by the Veteran’s Administra- 
tion based upon conditions which prevailed prior to their preparation. 

We submitted our bid for the project on June 26, 1941, in the sum of 
$874,300, also based upon conditions which prevailed at that time. 

On July 26, 1941, Veterans’ Administration advised us that our bid 
had been accepted. Under date of August 11, 1941, Veterans’ Ad- 
ministration sent us a notice to proceed, together with contracts in the 
sum of $871,700, which reflected the amount of our bid submitted, less 
the sum of 3 alternates, totaling $2,600. 

The contract provided for completion of work within 400 calendar 
oe after date of receipt of notice to proceed. 

Ve started work on the project on August 26, 1941. 

Being a Government project, we were of the opinion that a high 
priority rating would be assigned to the project immediately after 
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starting work. However, due to changing conditions and personnel of 
the OPM at the time, a delay of 4 months had developed before the 
issuance of an A-2 priority rating certificate. This certificate was 
dated December 20, 1941, and we extended it to all subcontractors and 
material houses. 

During this delay a critical labor condition had developed in the 
Baltimore area and was referred to by other Government agencies as 
trouble area No. 1. 

The Defense Plant Corporation and other Government agencies 
awarded over $200 million worth of construction contracts in the Bal- 
timore area, the greatest percentage of which were awarded on a cost- 

lus basis, offering construction workers 10 to 12 hours a day, 6 and 
F days per week, at time and one-half and double-time rates. Ref- 
erence to our contract will reveal that it was based upon a 5-day, 40- 
hour week. 

This action by Government agencies placed us in the position where 
we were unable to obtain construction workers to diligently proceed 
with our contract. We offered workers a bonus of $50 per month in 
addition to union rates, with no results. We advertised in local news- 

apers without result. We then raised the wages of mechanics and 
aborers from 20 to 35 percent above the prescribed rates contained in 
the specifications and continued to pay these wages, plus board and 
traveling time to out-of-town workers, until the completion of the 

roject. 
r < the job progressed and after Pearl Harbor, conditions became 
more intolerable. The gasoline and tire rationing seriously impeded 
our efforts to obtain help. The housing situation in Baltimore and its 
environs made it almost a complete impossibility to bring help in from 
outside areas. Rumors of a serious food shortage in the Baltimore 
area also resulted in the scarcity of competent transient help. Draft- 
ing and enlisting took away many young men who were engaged in 
construction work. Laborers heretofore engaged in construction work 
went into defense plants for larger income. 

Even though we were paying higher rates than those upon which 
we had based our estimate, we were forced to obtain labor from the 
flood of incompetent help which came into the area, with a consequent 
increase in cost and time. 

It has always been our policy to engage union help, but because of 
the serious conditions we received permission from union delegates of 
- various trades to engage nonunion help, if it were possible to 
obtain. 

As a result of the foregoing, our contract exceeded our estimated 
costs by the sum of $128,140.25 over and above the contract price of 
$871,700. Attached hereto is a schedule showing the estimated costs 
of each item as against the actual costs, indicating how we arrived at 
the figure of $128,140.25. 

In accordance with the usual custom, we engaged 24 subcontractors 
for work in specialized fields, 7 of whom have made claims against us 
totaling $68,441.39. Their claims, in the main, are based upon reasons 
set forth above. 

Based upon the foregoing, we submit to your department our claim 
in the sum of $128,140.25, together with the claims of 7 of our sub- 
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contractors, totaling the sum of $68,441.39, and respectfully request 
that a hearing be had in connection with the within stated claims. 
Very truly yours, 


Aur ber Hemwe-Aracona, Ine., 
——,, Treasurer. 


Aor ver Herpr-Aracona, Inc. 
BUILDERS 
West New York, N. J. 


Owners: Veterans’ Administration, Washington, D. C. Project: 
Veterans’ hospital. Location: Fort Howard, Md. Date of bid: June 
26,1941. Completed: November 19, 1943. 








Main summary sheet 






Estimated 
costs 


Actual 
costs 






























1, General conditions and performance bond.................--.-......-.... $29, 460 $38, 670. 74 
2. Excavating: Backfilling and drain tile. .................-..-2.-2-2-2 2. 5, 328 6, 585, 47 
i, CC Ci POCO MIMIC. 8 22) otto... wnanatinecncesquncedoognes 130, 553 181, 813.18 
4. Masonry and stone setting (masonry subcontract) ..................-.... 83, 991 99, 008. 84 
5. Limestone (material only) (subcontract) _............-......--.-.-.-...-- 17, 000 16, 320. 00 
Sy CUNY GUONNIIEE - Sooo ts conc cones csbdccecbcwhecoutdoncudiadieédee 950 930. 00 
7. Rough carpenter work, including insulation .................--.-......-.- 10, 855 13, 260. 44 
OT CI 20, 500 20, 000. 00 
OLE per rm UNNI) «6 a sd. a cn chek ics idadouskdsaude 10, 738 10, 738. 00 
10, Millwork and hardware (erection only) ...............-.-.-.-...-.-.-.-.- 7, 406 11, 857. 06 
Vic ee III nh ca coccccteaptccsbulléddddudwacenccebhutnetsddls 60, 000 60, 000. 00 
12. Marble and soapstone (subcontract) ..........-...-.-.-. 12, 500 11, 750, 00 
a a ne 10, 250 14, 331. 54 
14. Terrazzo work (subcontract) ..................-.-...-. 18, 000 18, 000. 00 
55. Lament Oe OONOS On ck acckanccdmosnnecsunneso 11, 500 10, 875. 00 
FE, SPRMMOPEUSIT CUCDOUINIIUINE) oc on ck ke cc cc ck de ccdecdccetacwccecducccccunses 1, 200 1, 200. 00 
Ri Clee COO is ce 5. cai cncitiatn Bépcknbsdptdetdmendidman 700 500. 00 
18. Roofing, sheet metal and membrane waterproofing.....................-- 17, 000 17, 000. 00 
19. Structural steel work (material only) -...........-...--.-..-..-...-...-.- 5, 250 5, 055. 00 
N\A LLL TET 800 731. 03 
21. Miscellaneous metal work and steel stairs (subcontract) ................-- 13, 000 12, 785. 40 
22. Hollow metal doors and frames (material only)... -........--...-.-.--.-.- 6, 900 6, 600. 00 
23. Hollow metai doors and frames (erection) ...................-.--..-.-..-- 1, 800 1, 841. 40 
24. Metal windows (subcontract) ...........--....-....--...--.--.---.-.----- 2, 450 2, 200. 00 
25. Metal shelving and cabinets (subcontract) .................---.-.--..-.-- 12, 500 10, 000. 00 
26. Lightning conductor (subcontract) _.................--...-----.-......-.- 300 215. 00 
27. X-ray laboratory construction (subcontract) .............-..-.---.-.---.- 5, 500 6, 342.12 
ee I  IIINND go ccudecoadovoocscosccancucsccncesaboesusces 30n 278. 90 
29. Lathing and plastering (subcontract) .....................---...-.-.--.-- 51, 200 50, 000, 00 
a ee eee SD os . . necaametgunegucceassoons 9, 800 9, 400. 00 
31. Weatherstripping (subcontract) ...............-.-.-.-.-.......-----.----- 1, 600 1, 500. 00 
ES ER Ris Si PA 4, 653 4, 653. 00 
ee I Ue DSS Ne ee nababsnasecabsocbdacescouts 12, 500 12, 500. 00 
34. Glass, glazing. including cleaning (subcontract).........-.......-.--....-- 4, 747 4, 743. 00 
35. Plumbing (subcontract) _............. a te tls 54, 000 54, 000. 00 
36. Heating, ventilating, and air conditioning (subcontract) ...............-- 98, 000 98, 000. 00 
87. Blectrical. work (subodntract) ....... ..-.0 2 . none ecncnnnnccoceccdecnss 49, 941 49, 941. 00 
38. Roads, walks, grading, and drainage. ............-.....---.-...-.-..---.. 16, 161 19, 780. 31 
Neen nn ee ne eee ea ¢ 882, 406. 43 
Overhead 5 percent 82, 433. 85 





















Subtotal_........... 


Profit 


871, 700. 00 


ecnncesoecesee 128, 140. 25 
68, 441. 39 


cceccceeeccee= 196, 518. 64 
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[H. R. 1606, Private Law 643] 


AN ACT Conferring jurisdiction upon the Court of Claims to hear and determine 
the claim of Auf der Heide-Aragona, Incorporated, and certain of its subcon- 
tractors against the United States 
Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That jurisdiction be 

and the same hereby is, conferred upon the United States Court of 

Claims to hear and determine the claim of Auf der Heide-Aragona, 

Incorporated, and through it the claims of its subcontractors, against 

the United States arising out of the performance of a contract with the 

Veterans’ Administration for the construction of a hospital building 

at Fort Howard, Maryland: Provided, however, That nothing con- 

tained in this Act shall be construed as an inference of liability on the 
part of the United States Government, 
Approved July 6, 1950, 
O 








85TH CONGRESS t HOUSE OF REPRESENTATIVES Report 
2d Session No. 2566 


GEORGE P. E. CAESAR, JR. 


AveustT 13, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany S. 571] 


The Committee on the Judiciary to whom was referred the bill 


(S. 571) for the relief of George P. KE. Caesar, Jr., having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

The facts will be found fully set forth in Senate Report No. 1956, 
85th Congress, which is appended hereto and made a part of this 
report. Therefore, your committee concur in the recommendation 
of the Senate. 


[S. Rept. No. 1956, 85th Cong., 2d sess.] 
STATEMENT 


The claimant, George P. E. Caesar, Jr., was, during the calendar 
years 1951 and 1952, employed overseas by the National Committee 
for a Free Europe and Raret. The income-tax returns which the 
claimant filed for these periods reflect employment by these groups, 
but the 1952 return did not specify the place of employment. In 
addition to the wages reported from foreign services, the claimant’s 
gross income also included income from other sources for the years 
1951 and 1952. 

Section 116 (a) of the Internal Revenue Code of 1939 exempts 
from income taxation certain earned income received for personal 
services rendered outside of the United States by an individual citi- 
zen of the United States if the individual has been a bona fide resi- 
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dert for an uninterrupted period which includes an entire taxable 
year, or if the individual has been present in a foreign country or 
countries during at least 510 full days during any period of 18 
consecutive months. 

During this period the joint individual income tax returns of the 
claimant and his wife were completed by a long-time employee of the 
claimant’s family in Milwaukee, Wis. The returns were signed by 
the claimant’s brother-in-law as attorney in fact. The returns them- 
selves, while listing the income from overseas sources, did not claim 
exemption of the portion of the income earned overseas. However, 
the claimant in an affidavit filed with the committee now asserts that 
he would qualify under the provisions of section 116 (a) of the 1939 
code, the substance of which was related above. In the affidavit the 
claimant states that he failed to file an application for refund of the 
alleged overpayments of income tax for reasons beyond his control. 
He states that during the period involved, his wife became ill and 
subsequently died on October 15, 1952, while he was domiciled in a 
foreign country with two young children to care for. He states that 
his bereavement, his financial, and legal difficulties arising from the 
death of his wife, coupled with the responsibility of taking care of 
minor children, nnteianie to his failing to file a claim within the 
period allowed by law (3 _, He also states that his income-tax 
returns were prepared and filed by others, and he was not informed 
of the period within which a request for refund had to be filed. Ata 
later time, however, he made inquiry to a source not specified in the 
affidavit concerning the proper method of requesting refund of over- 
payment and was informed that the date for filing such a claim had 
passed. In brief, the claimant bases his application for waiver of the 
statute of limitations upon the personal tragedy which befell him 
with its attendant problems and upon the failure of others to provide 
competent advice regarding the preparation of his tax returns. 

The Department of the fivewsary in its report on this legislation 
states that the Department is not in favor of the enactment of the 
bill. The report calls attention to the fact that the bill as introduced 
does not state the reason for waiving the statute of limitations. It 
also states that the Congress has determined it to be a sound policy 
to include in the revenue system a statute of limitations, by virtue of 
which it becomes impossible for the Government to collect additional 
taxes or for the taxpayer to obtain refunds of tax overpayments. The 
conclusion of the Department is, therefore, that except in the case of 
special circumstances, which the Department does not believe exist 
in this case, the granting of special relief by way of refunds in cases 
of taxes erroneously collected, where refund was not claimed in the 
time and manner prescribed by law, constitutes a discrimination 
against other taxpayers similarly situated. 

The committee agrees in general with the observation of the Treas- 
ury Department that it is sound policy to include in the revenue 
oe a statute of limitations. It further believes, as apparently does 
the Department, that special circumstances may exist justifying the 
waiver of such a statute. Where the committee departs from the view 
of the Treasury Department, however, is in the determination that in 
this instance special circumstances do not justify a waiver of the 
statute. 
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The death of the wife of the claimant, with the responsibilities 
which that death visited upon him, undoubtedly contributed to the 
failure of the claimant to examine his returns and thereby familiarize 
himself with the entries made on those returns. Since he was at the 
time of this death situated in another country with the practical neces- 
sity of looking out for his family and the necessity of looking after 
the legal difficulties arising from his wife’s death, it is not difficult to 
understand his failure to give close attention to the matters involved 
in the filing of his income-tax return. 

The committee believes, in the light of the situation which existed,. 
that the failure of the claimant to adhere to the procedural require- 
ments of the law may justifiably be alleviated by means of private 
legislation. However, the committee desires to point out that, in arriv- 
ing at such a conclusion, it is not making a finding that the claimant is 
entitled to the exemption afforded by section 116 (a) of the Internal 
Revenue Code of 1939. All the committee intends to provide is an 
opportunity for a determination of the entitlement of the claimant to 
exemption of certain income from taxation on the basis of that section 
of the law. Furthermore, although the claimant may be partially 
excused for his failure to assert, within the time prescribed, the legal 
remedy available to him, the committee does not feel that the benefi- 
cence of the Government should be extended so that the Government 
would be obligated to pay interest on the claim if the claimant should 
be successful. The committee, therefore, has adopted new language 
which, while following the basic purpose of the bill as originally in- 
troduced, would require that the claim be based upon exemption from 
taxation of certain earned income received for personal services ren- 
dered outside the United States. It would also limit the claim so as 
to deny the payment of interest should the claim be found to be justified 
under the provision of section 116 (a), 1939 code. With this amend- 
ment the committee recommends favorable consideration of this 
legislation. 

Attached to this report is the report of the Department of the 
Treasury referred to earlier ; an affidavit signed by the claimant setting 
forth the reasons for his failure to file a claim for refund within the 
time prescribed by law and a letter signed by the attorney for the 
claimant and addressed to the sponsor of this legislation under date 
of February 5, 1957. 





Treasury DeparRTMENT, 
Washington, July 23, 1957. 
Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Mr. Cuarmman: This letter is in response to your request 
of January 28, 1957, for the views of this Department on S. 571 (85th 
a ist sess.) entitled “A bill for the relief of George P. E. Caesar, 

r 


The bill, if enacted, would permit the filing of claims for credit 
or refund of any overpayment of income taxes for the taxable years 
1951 and 1952 which may have been made by George P. E. Caesar, 
Junior, of Aldie, Va., and Claudia U. Caesar (deceased), notwith- 
standing the period of limitations with respect to the filing of claims 
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and allowance of credit or refund has expired. The bill provides 
that the claims must be filed within one year from the date of its 
enactment. 

Joint income-tax returns were filed on the calendar-year basis by 
the taxpayers with the office of the district director in Milwaukee, 
Wis., for. the taxable years 1951 and 1952 on March 13, 1952, and 
March 12, 1953, respectively. No claims for credit or refund of 
rence te of income taxes have been filed for those years and 
the statutory period for the filing of claims expired on March 15, 
1955, for 1951 and March 15, 1956, for 1952. 

The bill does not state the reason for waiving the statute of limita- 
tions in this case and the records of the Internal Revenue Service do 
not disclose any correspondence or contacts with the taxpayers rela- 
tive to their tax liabilities for the years 1951 and 1952. However, 
information informally received by the Service from a representative 
of the taxpayer indicates that Mr. Caesar is of the opinion that re- 
muneration received for personal services rendered in a foreign coun- 
try was erroneously included in gross income for those years. 

Section 116 (a) of the 1939 code exempts from income taxation cer- 
tain earned income received for personal services rendered outside 
the United States by an individual citizen of the United States if the 
individual has been a bona fide resident of a foreign country or coun- 
tries for an uninterrupted period which includes an entire taxable year 
or if the individual has been present in a foreign country or countries 
during at least 510 full days during any period of 18 consecutive 
months. 

There were reported on the taxpayers’ 1951 return wages of $6,270 
as being received from the National Committee for a Free Europe and 
$7,016.25 as received from Raret for employment in Lisbon, Portugal. 
Wages of $5,818.22 were reported on the 1952 return as being received 
from the National Committee for Radio Free Europe but the place 
of employment is not shown. In addition to the wages reported from 
foreign sources, the taxpayers’ gross income also included income 
from other sources for the years 1951 and 1952. The records of the 
Service indicate that Claudia U. Caesar died on October 15, 1952. 

Assuming that the taxpayers’ claims for credit or refund are based 
upon the inclusion in gross income of remuneration received for per- 
sonal services rendered in a foreign country, the records of the Service 
do not contain information indicating whether the taxpayers would 
have qualified for the exclusion from gross income under section 116 
(a) of the 1939 code. 

It is to be noted that Congress has determined it to be a sound policy 
to include in the revenue system a statute of limitations, by the opera- 
tion of which, after a period of time, it becomes impossible for the 
Government to collect additional taxes or for the taxpayer to obtain 
refunds of tax overpayments. Except in the case of special circum- 
stances, which do not appear here, it would appear that the grantin 
of special relief in the case of taxes erroneously collected, the refund 
of which is not claimed in the time and manner prescribed by law, 
constitutes a discrimination against other taxpayers similarly 
situated. 

In view of the foregoing, the Treasury Department is not in favor 
of the enactment of S. 571. 
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The Director, Bureau of the Budget, has advised the Treasury De- 
partment that there is no objection to the presentation of this report. 
Very truly yours, 
Dan Turoop SmiruH, 
Deputy to the Secretary. 





AFFIDAVIT 
District or CoLUMBIA, 
City of Washington, ss. 

My name is George Caesar and I am the subject of S. 571 (85th 
Cong., 1st sess.) entitled “A bill for the relief of George P. Caesar, 
Jr.,” which would permit the filing of claims for credit or refund of 
overpaid income taxes for the taxable years 1951 and 1952, notwith- 
standing the statutory period of limitations. My application for such 
refunds was not timely filed as a result of the following personal diffi- 
culties and other reasons beyond my normal control. 

I received compensation for labor and services performed outside 
the United States for a total of more than 510 full days during a 
period of 18 consecutive months in the years 1951 and 1952. During 
this period my wife became ill and subsequently died, leaving me dom- 
aed in a foreign country with two young children to care for and 
return to the United States. During the period of my wife’s last 
illness and shortly before and after her death, it was necessary that 
I make six separate trips across the Atlantic, finally returning to the 
United States where I have resided for the last several years. Con- 
fronted with the bereavement, financial, and legal difficulties arising 
from my wife’s death, as well as the responsibility of taking care of 
my minor children, I did not realize nor understand the necessity for 
requesting refund of overpaid taxes until expiration of the statutory 
period providing therefor. 

Additionally, while overseas as director for Portugal of Radio Free 
Europe, my individual income-tax returns (form 1040) were com- 
pleted and filed by one Anna M. Rice, long-time employee of my fam- 
ily in Milwaukee. I was not informed by her nor any other person 
or organization that request for refund need be filed prior to the date 
specified in the statute. Consequently, after my personal affairs had 
become relatively settled, I made inquiry as to the proper method 
of requesting refund of overpayment and learned that the expiration 
date had immediately passed. It is my understanding that S, 571 
does not provide for refund of any overpayment to me but only waives 
the statutory period for filing a request for refund. 

Had I not eek faced with unavoidable personal tragedy and at- 
tendant problems, and had I received competent advice regarding the 
preparation of my tax returns for 1951 and 1952, I would have be- 
come aware of the necessity for filing timely refund requests and 
have so done. 

Grorce Cazsar, Jr. 

Personally came and appeared before me John R. Vycital, notary 


public, in and for the city of Washington, District of Columbia, 
George Caesar, who after being duly sworn this 13th day of Decem- 
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ber, 1957, did say that the foregoing is true and correct to the best of 
his knowledge and belief. 


[sEaL]} Joun R. Vyrcrrat, 
My commission expires April 14, 1961. 





Law Orrices, Roserts & McInnis, 
Washington, D. C., February 5, 1957. 
Subject : S. 571, a bill for the relief of George P. E. Caesar, Jr. 
Senator ALLEN J. ELLENDER, 
Senate Office Building, Washington, D.C. 

Dear Senator: On behalf of George Caesar, thank you for intro- 
ducing the aforenoted private bill in his behalf. I am informed by 
Wayne Smithey of the Senate Judiciary Committee that the commit- 
tee would like to have in its files information relating to the back- 
ground of Mr. Caesar’s request for relief. I am further informed that 
the following information is of record in the State Department and 
the Internal Revenue Service. Mr. Caesar states that he has in his 
possession his official passport stamped with the dates of departure 
and arrival to his overseas mission. He was director for Portugal of 
the National Committee for a Radio Free Europe. This is a private 
organization supported in the main by voluntary donations from 
American citizens and disseminates information of a democratic na- 
ture to the people of Europe and particularly those behind the Iron 
Curtain. 

During the years 1951 and 1952, Mr. Caesar lived in Lisbon with 
his wife and children. He was out of the United States a total of 
more than the 18-month period required by United States internal 
revenue laws for a nonresident citizen living abroad for his income 
for the services rendered Radio Free Europe to be exempt from United 
States income taxation. 

Mr. Caesar had other income, and taxes were inadvertently paid 
to the United States Treasury on the whole amount. Accordingly, an 
obligation on the part of the Treasury to refund these overpayments 
arose. During this period, however, Mr. Caesar’s wife became griev- 
ously ill and he was obligated to return her to the United States. She 
subsequently died and in the consequent upset occasioned by her 
death and his subsequent resignation from the National Committee 
for Radio Free Europe, he did not understand that a claim for 
refund of overpaid taxes need be filed by a specific date until that 
date had passed. When he subsequently learned that application 
should have been made for refund a few weeks previous to his inquiry, 
he attempted to apply only to be told by the Bureau of Internal 
Revenue that—as he understood the matter—there was no dispute as 
to the amount of refund due or that he was entitled to it, but the time 
had expired in which he should have applied. Accordingly, the 
Bureau refused refund oi the overpayment. 

According to his calculations, the amount for refund for 1951 should 
have been in the sum of $8,539.30 and for 1952 was $2,475.82; a total 
of $11,015.12 for the 2 years. The present bill merely postpones the 
statutory limitation for filing for 1 year from date of enactment. 
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Mr. Caesar lives in Aldie, Va., and is available to furnish any addi- 
tional information, copies of his returns for 1951 and 1952, evidence 
of his wife’s illness and death or any other information the commit- 
tee should desire. He can appear before the committee or a subcom- 
mittee at its convenience, 

Kindest regards, 
JULIAN P. Frerer. 


O 
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ALALU DUNCAN DILLARD 


Aveust 13, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany 8. 2001) 


The Committee on the Judiciary, to whom was referred the bill 
(S. 2001) for the relief of AlaLu Duncan Dillard, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

The facts will be found fully set forth in Senate Report No. 1943, 
85th Congress, which is appended hereto and made a part of this 
report. Therefore, your committee concur in the recommendation of 
the Senate. 


{S. Rept. No. 1943, 85th Cong., 2d sess.] 


The purpose of the proposed legislation is to waive the statute 
of limitations applicable to claims filed under the Federal re 
Compensation Act (5 U.S. C. 765-770), in favor of Mrs. AlaLu Duncan 
Dillard, the widow of Andrew B. Dillard, a former rural carrier, 
in order that she may file her claim for compensation with the Bureau 
of Employees’ Compensation for the death of her husband. 


STATEMENT 


On February 10, 1938, Andrew B. Dillard was employed as a rural 
mail carrier. On that date, while attempting to lift his car from a 
mudhole, he sustained a rupture of the colon and died 3 days later. 
He was survived at his death by his wife and 3 minor children, ages 9, 
11, and 13. His widow, the claimant, in a letter dated November 3, 
1956, requested information of the Department of Labor concerning 
her entitlement to compensation by reason of her husband’s death 
from injury sustained while an employee of the United States Govern- 
ment. She was informed by the Department that her claim could not 
be considered inasmuch as the time for filing such claim had expired. 

This legislation would waive the statute of limitations applicable to 
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claims under the Federal Employees’ Compensation Act and permit 
Mrs. Dillard to receive compensation under that act. The bill, 
however, contains a proviso which would prevent the claimant from 
receiving benefits for any period prior to the enactment of the bill, 
except for such medical expenses as were actually incurred as a result 
of her husband’s injury. She would also be required, should the bill 
be enacted, to file her claim within 6 months of the date of its en- 
actment. 

The claimant, in explanation of her failure to file, has stated that 
she was not aware of her right to file claim for compensation for the 
death of her husband and that she was so absorbed in the necessity 
of making her own way financially for herself and her family that she 
did not learn of the Compensation Act until the existence of the act 
was mentioned in a discussion with a friend many years later. She 
states that no one connected with the Post Office Department con- 
tacted her-and informed her of her rights under the law. 

The Post Office Department, in its report on this legislation, states 
that it desires to make no recommendation since the matter is one 
primarily under the jurisdiction of the Department of Labor. 

The Department of Labor, in a letter addressed to the Director of 
the Bureau of the Budget, states that the Department is opposed to 
the enactment of this bill, unless the Congress finds that there are 
special extenuating circumstances in this case. 

The committee believes that the bill should be approved. The com- 
mittee believes that it is ordinarily desirable to impose, and adhere to, 
a statute of limitations in connection with the right to file claims 
against the United States. However, the primary purpose of statutes 
of limitation are to prevent the assertion of a claim at a time when it 
is difficult to substantiate the facts giving rise to the claim. No such 
impediment appears to be present in this case. The committee has 
on file affidavits from several individuals familiar with the circum- 
stances surrounding this claim, including one affidavit from the doctor 
who attended Mr. Dillard after his injury. Also, in view of the fact 
that the primary burden of establishing entitlement to an award 
under the act rill rest upon the claimant, any disability resulting from 
such lapse of time falls primarily on the clarmant. The committee is 
not making a finding that the claimant is entitled to the relief sought 
but is only making a recommendation that the statute of limitations 
be waived to permit a determination of the claim on its merits. 
Furthermore, since the claim is limited to benefits accruing after the 
date of enactment of the bill, the claimant will not be in a position to 
receive any benefits for the period during which she failed to exercise 
her rights, other than such medical expenses incurred by her husband 
as she may be able to establish. In addition, a review of similar claims 
previously approved indicates that, in at least three recent instances 
the Congress has passed, and the President approved, bills where the 
injuries were incurred prior to 1939. For example, see Private Law 
771, 83d Congress and Private Laws 319 and 633 of the 84th Congress. 
Thus, while a substantial period of time has elapsed since the injury 
occurred, the lapse of time involved is not so substantial as to be 
without precedent. 

In the light of these considerations and in view of the prior approval 
of similar claims, the committee recommends that the bill be favorably 
considered. 
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Attached to this report is the report of the Post Office Department 
submitted in connection with this legislation; the letter of the Depart- 
ment of Labor dated August 15, 1957, addressed to the Director of 
the Bureau of the Budget; the affidavit of the doctor who attended 
Mr. Dillard; the affidavit of the claimant, Mrs. AlaLu Duncan Dillard; 
and the affidavits of several persons who knew Mr. Dillard. 


Post Orrice DEPARTMENT, 
BuREAU OF THE GENERAL COUNSEL, 
Washington, D. C., November 4, 1987. 
Hon. James O. Eastrianp, 
Chairman, Committee on the Judiciary, 
United States Senate 

Dear Mr. CuHatrman: Reference is made to your request for a 
report on S. 2001, for the relief of AlaLu Duncan Dillard. 

The purpose of the measure is to waive sections 15 to 20, inclusive, 
of the Federal Employees’ Compensation Act (5 U. S. C. 765-770), 
in favor of Mrs. Dillard, the widow of Andrew B. Dillard, a former 
rural carrier, so that her claim of compensation for the death of Mr. 
Dillard may be considered by the Bureau of Employees’ Compensation 
of the Department of Labor. 

While this Department has no record of any injury suffered by Mr. 
Dillard during the performance of his duties as rural mail carrier, 
information contained in copies of communications furnished the 
Department by Senator Sparkman, sponsor of S. 2001, indicates that 
Mr. Dillard suffered a fatal injury on February 10, 1938, while 
attempting to lift his car from a mudhole. At the time Mr. Dillard 
is said to have been engaged in carrying the mail. 

Since this measure relates to a matter under the jurisdiction of the 
Department of Labor this Department has no recommendations to 
submit respecting the enactment of S. 2001. 

The Bureau of the Budget has advised that there would be no 
objection to the submission of this report to the committee, but has 
requested that the attached copy of letter, dated August 15, 1957, 
from the Department of Labor regarding S. 2001 be made available 
to the Committee as an attachment to this report. 

Sincerely yours, 
Ase McGrecor Gorr, 
General Counsel. 





DEPARTMENT OF LABOR, 
OrFiIce OF THE SECRETARY, 
Washington, August 15, 1957. 
Hon. Prerctvat F. Bronpaae, 
Director, Bureau of the Budget, 
Executive Office of the President, 
Washington, D. C. 

Dear Mr, Brounpace: This is in reply to Mr. Phillip S. Hughes. 
request for this Department’s comments on a report which the Post 
Office Department proposes to submit to the Congress on S. 2001, 
a bill for the relief of AlaLu Duncan Dillard. 
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The bill would authorize consideration of a claim by Mrs. Dillard 
for compensation under the Federal Employees’ Compensation Act, 
notwithstanding the time limitations of the act. The files concerning 
this case in the Department of Labor’s Bureau of Employees’ Com- 

ensation contain a minimum of information. It appears that Mrs, 

illard’s ‘husband, Andrew B. Dillard, died on February 13, 1938, 
allegedly as a result of an injury stated to have occurred 3 days 
earlier while he was in the performance of duty as a rural mail carrier. 
Although the death occurred in 1938, the first information which 
reached this Department concerning the claim was through a letter 
from the widow dated November 3, 1956. Thus, more than 18 years 
elapsed between the death and the initial inquiry regarding compensa- 
tion benefits. 

The purpose of the Federal Employees’ Compensation Act is to 
provide an orderly and equitable system for the adjudication of 
claims of Federal employees and their dependents for disability and 
death incurred while in the performance of duty. We do not favor 
eter treatment of one claimant over others similarly situated. 

his Department is therefore opposed to the enactment of S. 2001 
unless the Congress finds that there are special extenuating circum- 
stances in this case. 

Sincerely yours, 
Stuart RorHMAN, 
Acting Secretary of Labor. 


Montcomery, Ata., September 22, 1956. 
To Whom It May Concern: 

This is to certify that I was called to see Mr. Andrew Briggs Dillard 
in 1938 after he had had an accident trying to lift his car out of a 
mudhole. 

Mr. Dillard was suffering severe abdominal pains with nausea and 
vomiting. He had all the symptoms of acute appendicitis but his 
condition grew so much worse that he was taken to the hospital and 
his abdominal cavity opened. It was found that during to the strain- 
ing process trying to lift the car that he had ruptured his colon in 
two places. Mr. Dillard died from the accident as it was found 
impossible to save him by the operation. He suffered untold agony 
from the effect of the injury sustained in the above mentioned manner 
and died as a direct result of this injury. His death certificate was 
signed in 1938. 

Respectfully submitted. 

S. D. Sueas, M. D. 


Sworn to and subscribed before me Bill R. Brooks, a notary public 
in and for the county of Montgomery, Ala., on this the 28th day of 
September 1956. 

[SEAL] Brut R. Brooks. 


Monrcomery Ara., March 16, 1988. 


To Whom It May Concern: 


Please be advised that my husband ruptured his colon by lifting 
his automobile from a bog encountered while he was in the process 





ALALU DUNCAN DILLARD 5 


of carrying the United States mail in 1938. He died within 48 hours 
after this injury. At his death, I was left with 3 small children, ages 
9, 11, and 13, to look after. We had no money. My husband had 
invested all we had in our modest home, which, at the time of his 
death, we were making every effort to pay for. We had both worked 
so hard and earnestly trying to make something for our children. 
Their doctor bills had been iat One of the boys was and still is 
an invalid. His welfare then, and now, requires constant medical 
attention. I was an ordinary housewife trying to raise our children. 
I had never worked outside my home in my life. At his death, I 
knew of but one thing to do and that was to get some help to look 
after the children so I could get a job and get some sort of income. 
I found a job on my own cae have worked conscientiously and con- 
tinuously from that time until about 2 years ago. 

As old age came upon me, I commenced suffering severely with head, 
neck, and back pains. My condition was finally diagnosed as ruptured 
disk in the neck and lower vertebra. The doctor made me give up 
my job and spend some 3 to 6 hours per day in traction. My health is 
a little better now but my income is gone. It is true my boys are grown 
but they still have school debts to pay. Two of the boys worked and 
borrowed money and finally finished their college training. One is 
teaching in California and the other works in Texas. I have the 
youngest with me. I was not able to send him to college and he was 
not physically able to work his way through. He does not now have 
steady employment on account of his health. I looked after him and 
provided for him as best I could but I cannot do it now. I still owe on 
the house we live in. I have no automobile or any of the so-called 
luxuries of life. I have, however, lived modestly, but comfortably, up 
to now. I have never asked for or received any help from anyone, 
I have never even so much as received advice or counsel from anybody. 
About a year ago, I met a lady at church who said to me, “Don’t you 
worry not being able to work, you can draw compensation from the 
Government because your husband was killed when in Government 
service.” Until then, I had never dreamed of such a thing. I have 
always wanted to make my own way. After this conversation, I 
immediately went to the post office to find out about the possibility 
of filing such a claim. It was then and there that I was first told about 
the law. You see, no report of investigation of any kind was ever 
made of my husband’s injury. 

I have never received the first information from the Post Office 
or from the Government about such a law being in existence. Didn’t 
even as much receive a letter of sympathy from anyone connected 
with the Post Office. At the time of my husband’s death, all the 
so-called friends I thought my husband had who were connected 
with the Post Office, seemed only interested in obtaining his mail 
route for themselves or one of his friends. Why they wanted his 
route, 1 don’t know, because it was long and required his working 
before daylight until after dark. Jobs in those days, as now, were 
scarce however. 

I can tell your truthfully it has not been easy for me but I was 
brought up to stand on my own feet and I have tried with the help 
of the Almighty to do just that. I can’t ask my two sons for any 
more help for they have their own obligations to meet. They still 
have their schooling to pay for. I will starve before I have them dis- 
furnish themselves or suffer for me. I am very sorry that I did not 
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know about the law sooner but am not one, nor have I ever been one, 
to look for or seek out methods of getting something for nothing. 
I would be working right now if they would let me. If I had not 
become disabled, I don’t expect I would have ever found out about 
the law, allowing me to claim benefits from my husband for having 
been killed by the heavy mail route he was assigned. You know 
my husband worked the day after he was injured. The day after 
he was injured I cried and begged him not to get out of bed but he 
said he could not stand the pain in bed. 

Now, I may seem proud, which I am, but don’t you believe I would 
have applied for this compensation sooner If I had known about the 
law. Shouldn’t I have been told by someone with the Postal De- 
partment that I could have filed such a claim? I can truly say I was 
never told anything by anyone in Government service about this 
law. But now that I have learned about the law, people in Govern- 
ment service seem eager to tell me that I am not eligible for com- 
pensation because I have waited too long. I am not Thicbiitesied by 
their remarks, however, for I feel that I am more entitled to compen- 
sation now than I was when the accident occurred in 1938. 

The people I know connected with the postal service here say to 
me when I inquire about filing such a claim, “well you trying to put 
us on the spot for not having investigated this accident.” Now, 
I don’t want to hurt anyone, and I don’t believe I will hurt anyone, 
if I tell the truth about this matter, which, I intend to do always. 

I know ignorance of the law is no excuse but was it my duty to 
hang around the courthouses and post offices begging for help and 
information, or was it my duty to get a job and earn a living and 
respect. I contend that it was and still is the obligation of the Gov- 
ernment to tell me what my rights are and were under the civil- 
service law. I can truly say I was never told of any such law. [ 
have always read the newspaper and tried to keep abreast of the 
events of our day but I have never read anything about this law in 
the newspapers. I just wonder how one might go about finding out 
about this law. 

Won’t you gentlemen please believe me and give me your under- 
standing and attention. I believe it is your duty and obligation as 
good and faithful servants of our Government. This I most respect- 


ully pray for. 
A. B. Ditiarp. 


Subscribed and sworn to before me this 15th day of March 1958. 
[SEAL] Brit R. Brooks, 
Notary Public in and for the County of Montgomery, Ala. 


Testimony or Lewis JACKSON 


SEPTEMBER 27, 1956. 


Having been duly sworn, Lewis Jackson deposes as follows: 

“My name is Lewis Jackson of Mathews, Ala. Let’s see, I recollect 
it was on a Friday—I’m not sure though when he (Mr. Dillard) came 
after me and I carried him around on his mail run. He said he had 
hurt his back mightily bad picking his car out of a mudhole the da 
before. I remember he complained mightily. He said he was dick 
as a dog and that his stomach hurt him. He said that his wife was 
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awful worried about him and wanted me to go with him everywhere. 
The next day they took him to the hospital and he was operated on 
and died. I saw him on Thursday morning before he went on the 
route and he was not sick. When he came off the route that evening 
he was complaining of his stomach. Friday morning I was milking 
the cows and he called me and told me I’d better go around the route 
with him because he was so sick. I had to stop up and down the road 
withhim. Hesaid his stomach was hurting him so bad he didn’t know 
he would make it or not. I was so scared I didn’t know whether he 
would make it or not. He said he had put his car in gear with the 
motor running and went out and tried to pick it up himself. Them’s 
the words he told me and I[’ll tell anybody that’s what he told me. He 
said he didn’t have any help.” 

Further deponent sayeth not. 

LEwIs JACKSON. 


_ Sworn to and subscribed before me Kate Nettles, a notary public 
in and for the county of Montgomery, Ala., on this the 27th day of 
September 1956. 


[SEAL] Kate NEtr_es, 
Notary Public, Montgomery County. 


Testimony or Mr. C. G. Anrorp 


SEPTEMBER 13, 1956. 

Having been duly sworn Mr. G. C. Alford, deposes as follows: 

My name is G. C. Alford of Route No. 1, Mathews, Ala. I was not 
here when Mr, Dillard got stuck. My sister told me he asked about 
me and I know he did because I always helped him get out when he 

ot stuck. I went down there and saw the place where the car had 

een and I don’t see how he got it out, especially being one man. [ 
never would go that way when it was wet even with wagon and mules. 
I was down on the ditch bank cleaning off the next day and I saw 
Mr. Dillard coming by. We wondered why he had somebody driving 
for him and talked about the fact that he was all humped over like 
he was sick. I heard later that he went to the hospital that day and 
passed away. He was a good man and we all thought a lot of him. 

Further deponent cana not: 

G. C. Atrorp. 


Sworn to and subscribed before me, Bill R. Brooks, a notary public 
in and for the county of Montgomery, Ala., on this the 13th day of 
September 1956. 


[SEAL] Brut R. Brooks. 


Testimony oF Mrs. AuiceE GriswALp ALFoRD 


SEPTEMBER 13, 1956. 
, Baring been duly sworn Mrs. Alice Griswald Alford, deposes as 
ollows: 
My name is Alice Griswald Alford of Route No. 1, Mathews, Ala. 
I remember Mr. Andrew Briggs Dillard, sure I do, he used to carry our 
mail. I don’t remember the day, or month, but I have the last paper 
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(newspaper) that Mr. Dillard delivered. It had been raining a few 
days before. The road was drying out, it had been so bad he couldn’t 

ass over it but he had started back to coming over it. Up to that day, 
fre had been bringing my paper up on the hill. There was this place 
in the road that had been filled and although it looked dry, it wasn’t. 
Mr. Dillard attempted to come over this soft place and his car became 
stuck and he made it worse when he attempted to get out. I went 
down to where I could see him but I was busy but I couldn’t help 
being I wasalady. I don’t see how he ever got out of it. If it hadn’t 
been for his lifting and straining, I don’t think he would have. There 
was no one around here to help him so he just had to lift it out. I 
didn’t see him no more until he got out. He passed the next day. 
He had a colored man driving for him and I noticed he was slumped 
over in the seat like he was sick, and I didn’t see or hear any more 
until I heard that Mr. Dillard had passed away. The substitute 
carried the mail the next day. 

Further deponent sayeth not. 

Auice GriswAaLD ALFORD. 


Sworn to and subscribed before me, Bill R. Brooks, a notary public 
in and for the county of Montgomery, Ala., on this the 13th day of 
September 1956. 


|SEAL] Britt R. Brooks. 


Testimony oF ANNIE May ALForp 


SEPTEMBER 13, 1956. 
Having been duly sworn Annie May Alford, deposes as follows: 
My name is Annie May Alford of Route No. 1, Mathews, Ala. Mr. 
Dillard came by here to put the mail out and went down the road below 
the house and got stuck. No one was with him when he got stuck. 
He stayed stuck about an hour and a half. I didn’t go down there but 
I went to the edge of the hill where I could see him. All four wheels 
were stuck and [ don’t see how he could have gotten the car out 
without lifting it out. When I seen him he show was working hard 
to get out. e come up here to borrow a shovel to get out but that 
didn’t dv much good. That was the last time that I seen him to 
speak to him. Another man drove him with the bag mail the next 
day and then we didn’t see Mr. Dillard any more. We heard that Mr. 
Dillard had gone to the hospital and later peees away. He sure was 
a fine good man and all of us thought well of him. 
Further deponent sayeth not: 
ANNIE May (HER MARK) ALFORD. 
Witnesseth: 
Auice GriswaLp ALFORD. 
G. C. Atrorp. 
Sworn to and subscribed before me Bill R. Brooks, a notary public 
in and for the county of Montgomery, Ala., on this the 13th day of 
September 1956. 
[SEAL] Brit R. Brooks. 


O 
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JOHN C. WALSH 


Avuaust 13, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany §S. 2216} 


The Committee on the Judiciary, to whom was referred the bill 
(S. 2216) for the relief of John C. Walsh, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

The facts will be found fully set forth in Senate Report No. 2014, 
85th Congress, which is appended hereto and made a part of this 
report. ‘Therefore, your committee concurs in the recommendation 
of the Senate. 

The purpose of the proposed legislation is to pay to John C. Walsh, 
of New York, N. Y., the sum of $5,800 in full settlement of all claims 
against the United States for professional services rendered by him as 
a special assistant to the Attorney General for the period beginning 
February 3, 1953, and ending June 30, 1953. 


(S. Rept. No. 2014, 85th Cong., 2d sess.) 
STATEMENT 


The Department ef Justice objects to the proposed legislation, and 
it was postponed indefinitely by action of the full committee in the 
84th Congress. The House of Representatives has approved it twice. 

Mr. John C. Walsh was employed as a chief trial counsel in connec- 
tion with the prosecution of a conspiracy case involving members of 
the Communist Party in Honolulu, T. H., for the period beginning 
May 12, 1952, and ending June 30, 1953. While he was acting in this 
capacity he held the position of special assistant to the Attorney 
General of the United States. After a period of preparation in the 
United States for the trial of the case, Mr. Walsh went to Hawaii, 
arriving there on August 6,1952. The trial actually began on Novem- 
ber 5, 1952, and lasted for approximately 8% months. 
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Mr. Walsh states in his affidavit, which is appended to this report, 
that when he accepted his contract from the Government he was not 
advised of any limitation. Under the contract Mr. Walsh was paid 
various amounts at irregular intervals on vouchers which he sub- 
mitted. His voucher for the period of February 3 through May 27, 
1953, for 106 days’ pay in the amount of $5,300 was paid only in the 
sum of $1,250 due to the statutory limitation on the amount of com- 
pensation payable to special assistants to the Attorney General. An- 
other voucher in the amount of $1,500 for 30 days’ work during May 
and June of 1953 was also denied payment on the same basis. Special 
assistants to the Attorney General during this period were limited to 
$11,800 per year. The result was that Mr. Walsh was paid for serv- 
ices up to and including February 27, 1953, but the statutory limita- 
tion barred any payment for his services after that date. 

Mr. Walsh points out that the date on which the Government could 
no longer make payments due to the statutory limitation passed with- 
out his being notified. He also notes that his contract was renewed on 
June 9, 1953, after the salary limitation had been reached. 

The committee believes that the equities in this case favor the 
claimant. The objection of the Department of Justice is twofold. 
First it would create an undesirable precedent and secondly it would 
be unfair to other special assistants to the Attorney General whose 
compensation was limited to the statutory amount. 

The equities in favor of the claimant are numerous. He was hired 
at the higher salary and his contract of employment was renewed at 
the higher salary. The claimant performed the services for which he 
was hired and the Government received the benefit of them. When 
the matter was called to the claimant’s attention, he was in the mid- 
dle of an important trial and his status was such that he was a key 
Government employee. If the claimant had refused to work unless 

aid his contract price at that time the Government trial would have 
ve seriously impaired. The claimant, however, elected to carry 
forward his duties, and it does not seem right he should be penalized 
for his faithfulness to his duty, 

The committee does not behave this is discriminatory against other 
special assistants to the Attorney General. They are hired at the pay 
permitted by law and not under a mutually mistaken amount as 
occurred in this case. The committee sees no danger in setting a 
precedent that would plague the Government in the future. Very 
few mutual mistakes, such as this, are made, and any that are made 
should be corrected. ‘The facts in this case seem unique enough to 
forbear the establishment of a precedent. Not many employees will 
be faced with the choice of leaving a case while in the central phases 
of trial because of a mistake in their employment wage. 

For the foregoing reasons the committee recommends enactment. 
Attached hereto and made a part hereof is the departmental report. 


JuLy 24, 1957. 
Hon. James O. Eastuanp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 
Dear Senator: This is in further response to your request for 
reconsideration of this Department’s former adverse report on legis- 
lation (H. R. 5533, 84th Cong.), to compensate Mr. John C. Walsh, 
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of New York, for certain services rendered by him as a special assist- 
ant to the Attorney General. This legislation is also incorporated in 
the bill S. 2216, 85th Congress. 

The bill would provide for the payment of the sum of $5,800 to 
John C. Walsh, of New York, in settlement of his claim against the 
United States for professional services rendered by him as a special 
assistant to the attorney General for the period beginning February 
3, 1953, and ending June 30, 1953, both dates inclusive. 

Examination of the files in this Department discloses that Mr. 
Walsh was appointed a special assistant to the Attorney General 
effective May 12, 1952, for a period of 90 days, to be paid at the 
rate of $50 per diem when actually employed. His original appoint- 
ment was extended several times, the last one expiring on July 17, 
1953. Mr. Walsh was paid various sums at irregular intervals on 
vouchers submitted by him. His voucher for the period from Feb- 
ruary 3 through May 27, 1953, for 106 days’ pay, in the sum of 
$5,300, was paid only in the sum of $1,250 due to the statutory limi- 
tation on the amount of compensation payable to special assistants 
to the Attorney General. Thereafter another voucher was submitted 
in the amount of $1,500 for 30 days’ work during May and June of 
1953, but no payment thereon could be made because of the same 
statutory limitation on the compensation payable. The applicable 
appropriation act for the Department of Justice limited the com- 
pensation payable to special assistants to the Attorney General to 
the sum of $11,800 for the fiscal year ending June 30, 1953. Accord- 
ingly, the accounting authorities paid Mr. Walsh for services up to 
and including February 27, 1953, but were unable to pay him for 
any services rendered during the balance of that fiscal year. 

In its report to the House Judiciary Committee on an identical 
bill in the 84th Congress (H. R. 5533) the Department of Justice 
stated that the enactment of the measure would be unfair to other 
special assistants to the Attorney General whose compensation was 
limited to the statutory amount, that it would provide an undesirable 
precedent and that the Department of Justice was unable to recom- 
mend enactment of the bill. 

On a review of the case, we do not feel we should change our position 
so as to favor the bill’s enactment. However, it is an act of Congress 
which prevents the payment of this claim to Mr. Walsh, and in the 
final analysis it is for the Congress to determine whether exceptions 
to the general law should be made in individual cases. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely, 
Wiiiram F. Rogers, 
Deputy Attorney General. 


O 
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GEORGE E. KETCHUM 


Avaust 13, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany S. 3321] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 3321) for the relief of George IS. Ketchum, having considered the 
same, report favorably thereon with amendment and recommend that 
the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 1: Following “Provided,” insert, 

That payment made under this Act shall not be subject to any 
right of subrogation or claim for reimbursement in whole or 
in part under any contract of insurance, and no payment 
made hereunder shall absolve any insurer of any obligation 
under any such contract: And provided further,” 


PURPOSE 


The purpose of the proposed legislation, as amended, is to authorize 
and direct the Secretary of the Treasury to pay the sum of $5,000 to 
George E. Ketchum, of Cheyenne, Wyo., in full settlement of all his 
claims against the United States for injuries incurred by him on 
August 15, 1957, at Warren Air Force Base, Cheyenne, Wyo., when he 
was thrown from a painter’s scaffold and permanently injured due 
to the action of a member of the United States Air Force. 


STATEMENT y 


Records of the Department of the Air Force disclose that on August 
15, 1957, George E. Ketchum, then 38 years of age, was employed as 
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a painter for the Norvell Bros. Painting & Decorating Co., Colorado 
Springs, Colo., which had a contract for painting buildings at Francis 
E. Warren Air Force Base, Cheyenne, Wyo. On this date, Ketchum 
and a fellow employee were standing on a scaffold 414 feet high, paint- 
ing the side of a barracks building. While the claimant was engaged 
in painting this building, some airmen were in the neighborhood about 
30 feet away. ‘These airmen were engaged in general horseplay and 
one took a cap from the head of another and started to run with the 
cap. While running; with his head;turned, to the rear observing his 

ursuer, he ran into the plank which was extended into the free area. 

he plank was forced off the scaffold, and Mr. Ketchum fell to the 
ground and suffered leg injuries. 

Hospital examination disclosed that Mr. Ketchum sustained very 
severe injuries to his right foot... The damages occurred to the heel 
bone and adjoining body structure. An operation was performed 
which fixed and fused three bones in the foot, making the foot stiff 
and no longer flexible. As a result of the injury and subsequent op- 
eration, Mr. Ketchum has received a permanent total disability .of ap- 
proximately 25 percent to his right leg and will be unable to pursue 
his occupation as painter. As a result of surgery, the claimant lost 
all ability to turn the foot in and out. He retained angle motion pro- 
ducing up and down motion at the ankle. This gave him satisfactory 
footing for walking on flat surfaces, but limits his ability to walk 
on angled roofs, slanted sidewalks, or rough ground. 

At the time of his injury, Mr. Ketchum was earning approximately 
$167 a week as a painter and had been receiving that compensation 
for a number of years from his occupation as a painter. As a re- 
sult of this injury, it appears that the claimant will not be able to 
pursue his occupation as a painter. 

As a result of this accident, Mr. Ketchum received compensation 
under the Wyoming workmen’s compensation laws, since his em- 
ployer was carrying compensation insurance. He received a total tem- 

orary disability allowance for a period of 9 months at the rate of 

200 per month and, in addition, a permanent disability allowance of 
$1,500. He is unable to receive further compensation under the Wy- 
oming compensation act which resulted in his receiving a total of 
$3,300 under said act. 

The claimant has a wife and 5 children, all of the children being 
under 13 years of age. Mrs. Ketchum has a terminal case of cancer, 
and her medical and hospital bills are continually mounting. 

The Department of the Air Force in reporting on the merits of this 
legislation opposes favorable consideration on a number of grounds but 
principally on the ground that passage of this bill would establish 
a dangerous precedent and that the Congress has not granted relief 
by private legislation for a similar factual situation. The Depart- 
ment of the Air Force gives as its reasons for opposing the bill (1) that 
Mr. Ketchum and his employer were contributorily negligent in that 
they did not take nécessary precautions for their own safety and the 
safety regulations which were required to be observed by the contract 
with the United States. An examination of the contract does not 
reveal any information as to how a scaffolding should be constructed. 
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It is the view of the committee that it was not the negligence of the 
claimant. in the construction of the scaffolding but rather the negli- 
gence of the airman in running into the scaffolding, knocking it over, 
which caused the claimant to be thrown to the ground. The Depart- 
ment of the Air Force contends, secondly, that the United States is not 
responsible to individuals who suffer injuries because of the alleged 
negligence of employees of the United States or members of the Armed 
Forces when these persons are not acting within the scope of their 
employment. While it may be contended that the airman who was 
the cause of the injury was acting beyond the scope of his employ- 
ment, he nevertheless was in a duty status, as the records indicate that 
he was actually on duty at the time the accident occurred. 

It should be noted that the Congress has in the past recognized the 
equities of the situation where a person has been injured by the actions 
of military personnel who were not acting within the scope of their 
employment. See Private Law 775, 8ist Congress, 2d Session, ap- 
proved August 9, 1950, a bill for the relief of Carl L. Sexauer, where- 
in the Congress compensated Carl L. Sexauer on account of personal 
injuries sustained by him on July 3, 1945, while on duty as a railroad 
switchman, as a result of being struck by an empty bottle thrown from 
a passing troop train by a soldier who was acting outside the scope of 
his employment. Thirdly, the Department of the Air Force opposes 
favorable consideration because Mr. Ketchum has already been paid 
for his injuries under the Wyoming compensation act. It is true 
that Mr. Ketchum received $3,300 under the unemployment compen- 
sation act, but as a result of this accident he has received a permanent 
disability causing him to leave his chosen employment and seek other 
means of providing subsistence for himself and his family. Finally, 
the Department opposes favorable consideration on the ground that 
this bill would establish a dangerous precedent and that it is not be- 
lieved that Congress has heretofore granted relief by private legis- 
lation for a similar factual situation. 

As noted above, in the 81st Congress this committee and the Con- 
gress approved legislation compensating an individual for injuries 
sustained by a soldier acting beyond the scope of his employment, so 
there is a precedent for the Congress in the instant case to award some 
compensation, even though the negligent act was performed by a 
soldier allegedly acting outside the scope of his employment. While 
the factual situations are not identical, nevertheless the principle was 
recognized in the 81st Congress by Public Law 775, and the committee 
sees no reason why some compensation should not be granted in this 
ease. In this connection, the committee feels that an award of $5,000 
would be ee to compensate this claimant in some respect for 
the injuries he sustained as a result of the negligent actions of a mem- 
ber of the Air Force. The committee agrees to the full $5,000 on the 
ground that the disability is of such a degree that Mr. Ketchum should 
receive that amount in addition to the amount received as workmen’s 
compensation. Accordingly, the committee recommends favorable 
consideration of S. 3321, as amended. 

Attached hereto and made a part hereof is the report submitted by 
the Department of the Air Force on the merits of this legislation and 
affidavits and other evidentiary data relating to this claim, 
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DEPARTMENT OF THE Arr Force, 
OFFICE OF THE SECRETARY, 
Washington, April 8, 1958. 
Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
United States Senate. 

Dear Mr. Cuarrman: Reference is made to your request for a re- 
port from the Department of the Air Force on S. 3321, 85th Con- 
gress, a bill for the relief of George E. Ketchum. 

The purpose of S. 3321, as stated in the bill, is to authorize and 
direct the Secretary of the Treasury to pay to George E. Ketchum, 
of Cheyenne, Wyo., the sum of $25,000. Such sum shall be in full 
satisfaction of all claims of the said George E. Ketchum against the 
United States for injuries incurred by him on August 15, 1957, at 
Warren Air Force Base, Cheyenne, Wyo., when he was thrown from 
a painter’s scaffold and permanently injured due to the action of a 
member of the United States Air Force. 

On August 15, 1957, George E. Ketchum, a painter, was an em- 
ployee of the Norvell Bros. Paint Co., Colorado Springs, Colo., which 
1ad a contract for painting buildings at Francis E. Warren Air Force 
Base, Wyo. On this date, Ketchum and a fellow employee were 
standing on a flimsily constructed scaffold, 414 feet high, painting the 
side of a barracks building. The scaffold was not constructed in the 
manner required by the specifications in the contract between Norvell 
Bros. Paint Co. and the United States. Further, the plank forming 
the platform of the scaffold protruded about 12 feet past the end of 
the barracks building into an open area. 

During a rest period, several airmen were engaged in general horse- 
play and one took a cap from the head of another and started to run 
with the cap. While running, with his head turned to the rear observ- 
ing his pursuer, he ran into the plank which was extended into the 
free area. The plank was forced off the scaffold, and Mr. Ketchum 
fell to the ground and suffered some leg injuries. 

Mr. Ketchum has been paid for his injuries under the Wyoming 
workmen’s compensation laws since his employer was required under 
the contract with the United States to carry compensation insurance. 

The Department of the Air Force opposes S. 3321 for the following 
reasons: 

(a) Mr. Ketchum and his employer were contributorily negligent. 
They did not take necessary precautions for their own safety, and 
the safety regulations which were required to be observed by the 
contract with the United States were violated. Further, permitting 
the plank to protrude 12 feet past the building into an open area was 
tantamount to an invitation for the type of accident which occurred. 

(6) The United States is not responsible to individuals who suffer 
injuries because of the alleged negligence of employees of the United 
States or members of the Armed Forces when these persons are not 
acting within the scope of their employment. 

(c) Mr. Ketchum has been paid for his injuries under the terms 
of an insurance contract for which the United States either directly 
or indirectly paid the necessary premiums, 

(d) The passage of this bill would establish a dangerous precedent. 
It is not believed that Congress has heretofore granted relief by 





GEORGE E. KETCHUM 5 


private legislation for a similar factual situation. If Mr. Ketchum 
is entitled to the relief sought, then all other persons who suffer 
injury as a result of actions of employees of the United States or 
members of the Armed Forces, when such persons are not actin 
within the scope of their employment, would also be entitled to relief. 
The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 
Sincerely yours, 
Davi E. Smira, 
Assistant Secretary of the Air Force. 


Grorce FE. Kercuum, Insurep, Warren Arrsase, WYo., 
Aveusr 15, 1957 


STATEMENT OF CASE 


George E. Ketchum, 38 years of age, while working as a painter for 
Norvell Bros, Painting & Decorating Co., a private contractor, on a 
contract with the Government, painting Building 1366 at Warren 
Airbase, Cheyenne, Wyo., was permanently injured on August 15, 
1957. Mr. Ketchum was standing on a plank scaffolding set on 2 jacks 
between 3 and 4 feet off the ground. While he was painting, some air- 
men were in the neighborhood about 30 feet away. One of these air- 
men, named James W. Wheeler, was about 15 feet northeast of the 
building where the scaffolding was located. This airman took a hat 
from one of the other airmen in the group and started running to- 
ward the scaffolding. He looked around to see whether the airman 
whose hat he had taken. was following him, ran into the scaffolding 
causing it to collapse and throwing Ketchum to the ground. Ketchum 
went up a little off the scaffolding first, then hit the building he was 
painting, turned and came down on his right leg. He was unable to 
get up, his legs being twisted around the scaffolding and so badly 
injured an ambulance was called and he was taken to Memorial Hos- 
pital at Cheyenne. Airman Wheeler, who caused the accident, was 
on duty at the time have reported at 4 a. m. August 15, 1957, and was 
on duty from said time until 4: 30 p. m. on said day. 


INJURIES 


Mr. Ketchum received a fracture, comminuted, involving the 
subtalar joint to the right oscalcis. The patient had marked swelling 
and he was placed in a bed with elevation and ice bags for control of 
swelling until August 30, 1957, at which time surgery was performed, 
a triple arthrodesis. The patient was then placed in a cast and re- 
mained in. bed until September 18, 1957, when the stitches were 
removed and. cast changed. A new foot cast was then placed on the 
erewee and he was discharged as ambulatory September 20, 1957. 

atient will require approximately 5 months of immobilization in 
plaster following surgery and then will require intensive physical 
therapy to strengthen and rehabilitate the muscles in his leg and teach 
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him to walk propery: This treatment of physical therapy will last 
from 2 to3 months, As a result of the injury and subsequent er 
pau will have lost all ability to turn the foot in and out. He wi i 

ave a satisfactory foot for walking on flat surfaces but limit his 
ability to walk on angled roofs, slanted sidewalks or rough ground. 
The patient will have a 25-percent permanent disability of the right 
leg. Asa result of this injury and subsequent surgery, he will not be 
able to continue his occupation as a painter. 


DAMAGES 


Mr. Ketchum, at the time of his injury, with overtime, was earning 
approximately $162 per week. His wife, Marjorie J. Ketchum, is 36 
years old and has a terminal case of cancer. He has 5 children: 

tosanne, age 13, Carolyn, age 10, Kathryn, age 7, Nancy, age 6, and 

George, age 3. For the past 8 years, his annual earnings were in 
excess of $6,000. The youngest child will require heart surgery in 
the spring. Mr. Ketchum has been totally disabled from August 15 
to the present time and is advised by his doctor that he will continue 
to be totally disabled until approximately May 1, 1958, at which time 
he will have to learn a new occupation as he is unable to pursue his 
vocation of a painter, at which he was earning $162 per week with 
overtime ($2.75 per hour). 

During the period of total disability Mr. Ketchum is being paid 
State compensation at the rate of $200 per month. In addition to this, 
he will receive a disability payment for 25 percent of the loss of his 
right leg which, with his temporary disability of $200 a month, will 
not exceed $3,000. The difference in his compensation and what he 
earned as a painter is approximately $450 per month. He has a life 
1 “ma of 28 years plus which, at the rate of $450 a month, the 
difference between what he was being paid and State compensation for 
only a 1-year period at the most, would amount to $5,400 per year. He 
is at present unable to pay any bills for the medical care and attention 
to his wife and will not be able to meet the expenses for the heart 
surgery to his son. The $200 per month which he will continue to 
receive for approximately 5 months more is barely suflicient to pay 
the rent and grocery bill of his family. 

3c. James W. Wheeler, who caused the accident, was on duty at the 
time it occurred. There is no question but that George E. Ketchum, 
the injured party, was not in any way responsible for his injuries 
and no question of contributory negligence is involved. Sworn state- 
ments of the facts, reports, and damages are attached as follows: 

George E. Ketchum, injured party. 

John H. Hughes, fellow workman. 

Bernard Norvell, contractor-employer. 

Lowell T. Earnest, airman first class, witness to accident. 

Ronald G. Woodcock, basic airman, witness to accident. 

ne Gerard N. Belanger, United States Air Force, commanding 
ofiicer. 

A38c. James W. Wheeler, duty status, Airman Wheeler. 

Paul J. Preston, M. D., orthopedic surgeon, Cheyenne, Wyo. 
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STATEMENT 


T, George Ketchum, of lawful age being first duly sworn on my oath, 
depose and say: 

n August 15, 1957, I was employed by Norvell Bros. Painting & 
Decorating Co., a private contractor, as a painter on Building 1366 
at Warren Airbase near Cheyenne, Wyo. I started to work at 6 a. m. 
on said day and about 8:45 a. m., was working on Building No. 1366. 
I was standing on a plank scaffolding set on 2 horses or jacks and the 
plank was between 3 and 4 feet off the ground. There were some air- 
men in the neighborhood about 30 feet away but I was not paying any 
attention to them as I was painting and had my back to them. The 
next ae I knew there was a sudden jar and the scaffolding col- 
lapsed. I was thrown to the ground. In the process my right foot 
got caught between the crossbar of the jack and the edge of the plank, 

racturing my foot. I was in intense pain and unable to get up. 
Then the painter who was working with me named John Hughes came 
running up and I asked him for a glass of water and he sent one of the 
airmen after it. I then blacked out and do not recall anything else 
until I was being taken to the hospital in the ambulance. 

I had one operation on my foot by Dr. Paul Preston, an orthopedic 
surgeon, at Cheyenne. 

I was confined at Memorial Hospital of Laramie County in Chey- 
enne from August 15 to October 7, 1957. During all of this time I 
had a cast on me from my hip to my toes. I then had a shorter cast 
put on my leg and foot and went home because of the illness of my 
wife. From October 7 until approximately December 14, I was on 
crutches and at that time Dr. Preston put a walking cast on my foot 
and I have been informed that it will probably be April 1 before this 
is removed. During all of this time I have not been able to work at 
any occupation and am informed by Dr. Preston that I will not be able 
to resume my work as a painter for the rest of my life. 

At the time of my injury on August 15, 1957, with overtime, I was 
drawing approximate $162 per week and during the past 6 years had 
averaged over $6,000 net per year. 

I am 38 years old, have a wife and 5 children, the oldest of whom is 
13 years of age. My wife has cancer which the doctor has stated is 
incurable. About 2’ weeks ago Dr. Dan B. Greer, a surgeon of Chey- 
enne, who is taking care of my wife, informed me that T eel expect 
at any time that my wife could be confined to the hospital for ter- 
minal care. My boy, George, aged 3 years, is suffering from heart 
trouble, and I have been advised by my doctor that he will require 
a heart operation this coming spring. 

Grorce Kercuum. 


Subscribed and sworn to before me this 26th day of December 1957. 


[sean] Vincent Motvaney, Notary Public. 
My commission expires September 3, 1961. 
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STATEMENT 


I, John H. Hughes being first duly sworn upon my oath depose 
and say : 
‘ That I am a painter and reside at 600 East 22d Street, Cheyenne, 
V yo. 

That on August 15, 1957, at approximately 8:45 a. m., I was em- 
loyed as a painter at Warren Airbase by Norvell Bros. Painting & 

ecorating, a private contractor. George Ketchum, another painter 
employed by Norvell Bros. Painting & Decorating, and I were work- 
ing on a scaffolding about 3 to 4 feet off the ground painting Building 
1366 at Warren Airbase at the time an accident occurred. I did not 
see it happen but as a result of the impact with Airman James W. 
Wheeler, I was thrown to the ground but was not hurt. The plank 
composing the scaffolding shot out from under my feet when it was 
hit by the airman, throwing me to the ground but I landed on my feet. 
I looked to see what happened to Ketchum and he was on the ground. 
At the same time a pail of paint which had been on one end of the 
scaffolding went up in the air and came down and landed on the side 
of Ketchum’s head covering him with the paint. I went over to 
Ketchum. He was on the ground with one foot under the horse which 
supported the scaffolding. He was unable to help or move himself. I 
lifted the horse off him, got a pillow for him. The airmen who were 
present obtained a blanket which they put over him and we moved him 
just enough to let him rest on the pillow with the blanket over him. 
An ambulance was called. When I saw Ketchum after the accident, 
he seemed to be in great pain and shock and was unable to get off the 
ground. I saw Airman Wheeler immediately after the accident and 
noticed that he was a very large young man and weighed about 200 
pounds. 

Joun H. Huaues. 


Subscribed and sworn to before me this 20th day of December 1957. 


[seaL] Vincent Mutvaney, Notary Public. 
My commission expires September 3, 1961, 


STATEMENT 


I, Bernard Norvell, of lawful age, first being sworn upon my oath, 
depose and say: 


I am a painting contractor and on August 15, 1957, was engaged in 
the painting and decorating business with my brothers Leland P. 
Norvell and Vernon FE. Norvell. At about 8:45 a. m., Aueust 15, 1957. 
we were working on a contract at Warren Airbase in Wyoming. I 
had 2 employees painting Building 1366 at the base, named John H. 
Hughes and George Ketchum. I was working at this time about 30 
feet away on an adjoining barracks which was so situated that I was 
able to see both Hughes and Ketchum while they were working. I 
heard a noise like a board being slammed against the wall, immediately 
turned around. I saw Ketchum falling to the ground. He was almost 
down by that time, the scaffolding on his right foot. Hughes went 
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over to speak to him and I climbed off the scaffolding on which I was 
working and went over to Ketchum. He was lying on the ground 
complaining about his foot being hurt. He could not move or get up. 
I saw Hughes pick the horse off Ketchum on the lower part of his le 
and I asked one of the GI’s for some blankets which I obtained. 
Hughes laid Ketchum down on a pillow and the GI and I covered him 
with a blanket until the ambulance came. I followed the ambulance 
in my pickup to the base hospital which would not admit Ketchum 
because he was employed by a civilian and then I followed the am- 
bulance to Memorial Hospital where Ketchum was treated for the 
injuries he received. 


“ Bernarp NorvELL. 
Subscribed and sworn to before me this 20th day of December 1957. 
{seaL] Vincent Motvaney, Notary Public. 


My commission expires September 3, 1961. 
STATEMENT 


I, Lowell T. Earnest, airman, first class, AF'15451009, age 25 years, 
being first duly sworn upon my oath depose and say: 

That I am stationed at Warren Air Force Base near Cheyenne, 
Wyo., that on August 15, 1957, at about 8:45 a. m., I witnessed an 
accident in which George Ketchum, a painter, was seriously hurt, 
The accident occurred in the following manner: Mr. Ketchum was 
standing on a scaffolding which was composed of a plank over 2 horses 
painting the corner of what I remember as Building 1366. The plank 
on which George Ketchum and another painter named John Hughes 
was between 3 and 4 feet off the ground. 

About this time A3ec James W. Wheeler, with approximately 13 
to 15 other airmen, were about 15 feet northeast of the building where 
the scaffolding was located. To the best of my knowledge, Wheeler 
and the other airmen were on duty at the time. I noticed Wheeler 
running away from the crowd with an airman’s hat in his hand. He 
was facing toward me but running in the opposite direction toward 
the scaffolding. The other airman was chasing him. He was not look- 
ing where he was going and ran into the scaffolding knocking George 
Ketchum, the painter, to the ground. Ketchum went up a little off the 
scaffolding first and then he hit the building, turned, and came down on 
his right leg. He was unable to get up and I went over to him, his 
legs were twisted around either the scaffolding or the horses and I 
was one who helped lay him flat on the ground. I went into the orderly 
room and called the ambulance, then I came back out, covered him 
with a blanket and tried to soothe his leg as much as I could before the 
ambulance came. This took approximately 10 minutes at which time 
the ambulance came and took him away. 

At the time he fell, he was in considerable pain and could not move. 

I was on duty at the time this accident occurred. 

Lowett T. Earnest. 

Subscribed and sworn to before me this 17th day of December 1957. 

Rosert R. Renrro, 
Lieutenant Colonel, USAF, Judge Advocate. 
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STATEMENT 


I, Ronald G. Woodcock, basic airman, AF 14650337, being first duly 
sworn upon my oath depose and say : 

That on August 15, 1957, I was stationed at Warren Air Force Base, 
Wyo. At about 8:45 a. m. of said day, I saw an accident in which a 
painter named George Ketchum, was injured. At this time, I was 
with 10 or 15 other airmen about 20 feet north and 10 feet east of the 
northwest corner of Building 1366. Mr. Ketchum, with another paint- 
er named John H. Hughes was on a scaffolding between 3 and 4 feet 
off the ground, painting a part of Building 1366. This scaffolding 
consisted of 1 plank on 2 horses. An airman named James W. Wheeler 
took my hat and ran with it. I ran after him about 10 feet and looking 
up saw Wheeler was going to hit the scaffolding which he did. George 
Ketchum, one of the painters was thrown off the scaffolding to the 
ground when the scaffolding was hit by Airman Wheeler. I went over 
to Mr. Ketchum, who tried to get up but was unable to do so on account 
of his injuries. Some of the airmen helped Ketchum and called the 
ambulance which took him away. 


























Ronatp G. Woopcocr, 
Subscribed and sworn to before me this 30th day of December 1957. 


(Signature illegible), 
Captain, USAF, Judge Advocate. 


AFFIDAVIT 


I, Gerald N. Belanger, captain, United States Air Force, AO791609 ; 
being first duly sworn upon my oath depose and say: 
On August 15, 1957, I was commanding officer of the 3459th Student 
Squadron, 8450th Technical Training Group, Francis E. Warren 
Air Force Base, Wyo., and, as such commanding officer, had in my 
command A8c. James W. Wheeler. Airman Wheeler reported for 
duty on August 15, 1957, at 0400 hours (4 a. m.) and was on duty from 
said 0400 hours to 1630 hours (4: 30 p.m.) on said day. 
Geratp N. BreLaNceEr, 
Captain, USAF, AO791609. 


Subscribed and sworn to before me this 26th day of December 1957. 


Rosert R. Renrro, 
Lieutenant Colonel, USAF, Staff Judge Advocate. 



















CHEYENNE, Wro., Vovember 22, 1957. 
Re George Ketchum. 


Mr. Vincent MULVANEY, 
Attorney at Law, Cheyenne, Wyo. 


Dear Mr. Mutvaney: As per your request, the following is a re- 
22+ of the course of treatment of the above patient. 


GEORGE E. KETCHUM ll 


The patient was admitted to Memorial Hospital August 15, 1957, 
with a fracture, comminuted, involving the subtalar joint to the right 
oscalcis. The injury had been suffered the same day at about 8 a. m. 
when the patient fell from a scaffolding while painting at Warren Air 
Force Base. The patient had rather marked swelling, and it was felt 
from the nature of the fracture that a triple arthrodesis or an oblitera- 
tion and fusion of the subtalar and midtarsal joints would be required. 
He was placed in bed with elevation, ice bags for control of swelling 
until August 30, 1957, at which time a triple arthrodesis was per- 
formed. Following this procedure, the patient was casted and re- 
mained in bed with the leg elevated until September 18, 1957, at which 
time the cast was changed and stitches removed. The new cast was 
a boot cast rather than a long leg cast which the patient had previously 
carried. He was instructed in crutch walking and was discharged am- 
bulatory September 20, 1957. He was subsequently seen in the office 
on September 27, 1957, at which time the cast and foot were very sat- 
isfactory. It was requested that he return in approximately 1 month. 

It is anticipated that this patient will require from 4 to 5 months 
of immobilization in plaster following his surgery. Subsequent to 
this the cast will be removed; the patient will require rather intensive 
physical therapy to strengthen onl rehabilitate the muscles in his leg, 
and teach him to walk properly. This period of physical therapy will 
last from 2 to 3 months before the patient will be sntinfactentl re- 
habilitated to return to work. 

As a result of this surgery, the patient will have lost all ability to 
turn the foot in and out. He will retain, however, his ankle motion 

roducing up and down motion at the ankle. This will give him a sat- 
isfactory foot for walking on flat surfaces, but will limit his ability 
to walk on angled roofs, slanted sidewalks, and/or rough plowed 
ground. It is expected in cases such as this that the patient will carry 
approximately 25 percent disability of the leg as a whole as a result 
of this injury and subsequent corrective surgery. 

I trust this will answer your questions in regard to this patient’s 
problem. 

Sincerely, 


O 








85TH CONGRESS da OF REPRESENTATIVES {  Rerorr 
2d Session No. 2570 


DONALD J. MARION 


Aveust 13, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany S. 3789] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 3789) for the relief of Donald J. Marion, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

The facts will be found fully set forth in Senate Report No. 2047, 
85th Congress, which is appended hereto and made a part of this 
report. Therefore, your committee concur in the recommendation of 
the Senate. 


[S. Rept. No. 2047, 85th Cong.] 


The purpose of the proposed legislation is to relieve Donald J. 
Marion, of West Newbury, Mass., of all liability for payment. to the 
United States of the sum of $571.20, representing erepey mene of 

’ 


per diem which he received as an employee of the Navy while assigned 
to duty at Golcuk Navy Yard, Ismet, Turkey. The second section 
of the bill authorizes the Secretary of the Treasury to pay, out of any 
money in the Treasury not otherwise appropriated, to the said Donald 
J. Marion the sum of any amounts received or withheld from him on 
account of the overpayments referred to in the first section of the bill. 


STATEMENT 


The claimant, Donald J. Marion, was recruited from the United 
States for temporary duty at the Goleuk Navy Yard, and served as 
technical adviser in electronics to the Turkish Navy during the period 
August 17, 1956, to January 23, 1957. While there, he was paid per 
diem allowances by a naval disbursing officer in excess of allowances. 
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specified for Federal employees at that particular post of duty. The 
Bureau. of the Budget. publishes, as required, changes in per diem 
rates for Federal employees throughout the world. These rates are 
controlling and no agency or department has the authority to exceed 
the prescribed payment. The Department of the Navy in its report, 
however, notes that in this case, through administrative error or over- 
sight, payments were made to Mr. Marion in excess of those prescribed 
by the Bureau of the Budget. 
The Department of the Navy states further in its report that— 


As a general rule private relief bills are not favored by the 
Department of the Navy since such bills are necessarily dis- 
criminatory in nature. It. is recognized, of course, that in 
some circumstances overriding equities fully warrant an 
exception to this general roposition and consequently 
justify the enactment of a bill affording relief. The cireum- 
stances attendant upon the overpayment which occurred in 
this case do not raise equities justifying the relief sought in 
S. 3789. Consequently, since the enactment of this bill 
would tender preferential treatment to Mr. Marion over 
others in the same and similar situations, the Department 
of the Navy is opposed to the enactment of this bill. 


A study of the facts in this case indicate to the committee that the 
overpayments which are the subject matter of this bill were made 
through administrative error or oversight by Government personnel, 
and there does not appear to be, as far as the record is concerned, any 
evidence of culpability, wrongdoing, or knowledge upon the part of 
the claimant that he was not entitled to the amounts so paid. The 
report of the Navy Department, while recognizing that in some 
circumstances overriding equities fully warrant an exception to the 
general proposition and justify the enactment of relief legislation, 
nevertheless opposes this bill on the ground that the circumstances 
attendant upon the payment which occurred do not raise equities 
justifying the relief sought. However, the report does not set forth 
what were the circumstances attendant upon the overpayment, other 
than it was done by ‘administrative error or oversight,’ which again 
clearly imposes the responsibility for the payment upon Government 
personnel and not upon the claiment, 

In addition to the foregoing, the committee is advised by the 
sponsor of the bill, that, in view of his many obligations, it would work 
an undue hardship upon the claimant to require him to repay the 
amounts erroneously paid to him. According to a letter written by 
the claimant and forwarded to the committee by the sponsor of this 
bill, the claimant is employed at the Portsmouth Naval Shipyard, 
Portsmouth, N. H., as an electronics technician, GS-9. The claimant 
further indicates that while living in Turkey he shared quarters in a 
quonset hut with 3 other civilians and that he feels the amount he 
actually paid for the inferior quarters furnished was more than ample, 
stating that the quarters deduction “represent a ridiculous amount to 
be charged for the substandard quarters furnished.” He further states 
that at the time of his recruitment from the United States for tempo- 
rary duty at the Goleuk Navy Yard he was issued official Navy travel 
orders by the Portsmouth Naval Shipyard which stated: “Cost of 
living iKeiripitg (per diem) while in Turkey and return will be as 


erovidion by the Chief of Naval Group JAMMAT,” and that his 
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temporary duty in Turkey was under the Chief of Naval ren, Joint 
American Military Mission for Aid to Turkey (JAMMAT). In 
another letter, which is on file with the committee, the claimant states: 
“T was advised before I left for Turkey that the per diem rate was set 
at $8. Upon arriving in Turkey I collected my first per diem check 
which was figured on $13 per day with 20 percent deduction for living 
quarters. I questioned the paymaster and was advised by him that he 
was paying $13 per day to all personnel under his cognizance.” It 
would appear that this inquiry might have served to put the disbursin 
officer on notice that the per diem check was in excess of that whic 
the claimant had understood he was to receive and that he might have 
checked into the matter at that time. In any event it is apparent 
that the claimant attempted to verify the correctness of the amount 
of the check and received the assurance of the disbursing officer that 
the $13 per day which he was paid was the amount to which the claim- 
ant was entitled. 

According to information furnished to the committee, changes in per 
diem rates for Federal employees were made, effective November 23, 
1955, which had the effect of reducing per diem allowances from $13 
to $8. Although this change no doubt received timely distribution so 
that a proper review of the change by those persons responsible would 
have leninasta erroneous Overpayments, nevertheless the fact re- 
mains that the overpayments were made, as the Navy Department 
states, “through administrative error or oversight’? and without 
knowledge on the part of the claimant that he was being overpaid. 
It appears to the committee that the claimant himself was guilty of 
no wrongdoing and acted at all times in utter good faith, and that it 
would be inequitable to penalize him for administrative errors or 
oversight on the part of Government personnel. 

Under ail of the circumstances, the committee is of the view that the 
equities in this case warrant favorable consideration and, therefore, 
recommends favorable consideration of the bill, S. 3789, without 
amendement. 

Attached hereto and made a part of this report is the aforementioned 
report of the Department of the Navy, together with a letter from the 
claimant addressed to the sponsor of the bill. Other data concerning 
his claim is on file with the committee and need not be reprinted here. 


DEPARTMENT OF THE Navy, 
OFrFICcE OF THE SECRETARY, 
Orrice or LreaGistativeE Lrarson, 
Washington, D. C., June 25, 1958. 
Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Mr. Cuarrman: Reference is made to your letter of May 
14, 1958, to the Secretary of the Navy requesting comment on S. 3789, 
a bill for the relief of Donald J. Marion. 

This bill would relieve Mr. Marion of all liability for payment to 
the United States of the sum of $571.20, representing overpayment of 
per diem which he received as an employee of the Navy while assigned 
to duty at the Goleuk Navy Yard, Ismet, Turkey. 

Mr. Marion was recruited from the United States for temporary 
duty at the Golcuk Navy Yard. While there, he was paid per diem 
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allowances by a naval disbursing officer in excess of allowances speci- 
fied for Federal employees at that particular post of duty. The 
Bureau of the Budget publishes, as required, changes in per diem 
rates for Federal employees throughout the world. These rates are 
controlling and no agency or department has the authority to exceed 
the prescribed payment. In this case, however, through adminis- 
trative error or oversight, payments were made to Mr. Marion in 
excess of those prescribed by the Bureau of the Budget. 

As a general rule private relief bills are not favored by the Depart- 
ment of the Navy since such bills are necessarily discriminatory in 
nature. It is recognized, of course, that in some circumstances over- 
riding equities fully warrant an exception to this general proposition 
and consequently justify the enactment of a bill affording relief. The 
circumstances attendant upon the overpayment which occurred in 
this case do not raise equities justifying the relief sought in S. 3789. 
Consequently, since the enactment of this bill would tender preferen- 
tial treatment to Mr. Marion over others in the same and similar 
situations, the Department of the Navy is opposed to the enactment 
of this bill. 

The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report on 
S. 3789 to the Congress. 

Sincerely yours, 
E. C. Stepan, 
Rear Admiral, United States Navy, 
Chief of Legislative Liaison 
(For the Secretary of the Navy). 


West Newsury, Mass., November 18, 1957. 
Senator Joun F. Kennepy, 
Senate Office Building, Washington, D. C. 

Dear Mr. Kennepy: I am writing to you to request your assist- 
ance in a case of injustice on the part of the General Accounting Office 
of the United States Navy Department. The amount of money is 
small, but I feel very strongly about the principle involved. 

I am a Federal employee working at the Portsmouth Naval Ship- 
yard, Portsmouth, N. H. I am employed as an electronics technician 
GS-9 in the Electronics Division of the Planning Department. 

During the period August 17, 1956, to January 23, 1957, I served as 
technical adviser in electronics to the Turkish Navy at Golcuk, Turkey. 
During this period I was working under the Chief of Naval Group, 
Joint American Military Mission for Aid to Turkey (JAMMAT). 

I have received from the disbursing officer here at the Portsmouth 
Naval Shipyard certain notice of exceptions covering a certain period 
of my “‘per diem” subsistence while in Turkey. They claim that an 
error had been made by the paymaster in Ankara, Turkey, and that I 
have been overpayed to the amount of $571.20. They also state that 
they have the right, with or without my consent, to withhold the full 
amount from my pay. This is the point that I vigorously object to. 

I was issued official Navy sail: orders by the Portsmouth Naval 


Shipyard which stated ‘Cost of living allowances (per diem) while in 
Turkey and return will be as provided by the Chief of Naval Group 
JAMMAT.” While I was there I received my per diem at a rate of 
$12 per day, with 20 percent withheld for quarters which were pro- 
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vided. They now claim that my per diem should have been $8 per 
day, with 40 percent withheld for quarters. The difference is the 
amount of the claim against me. 

While living in Turkey I was quartered in a quonset hut with three 
other civilians. We were each required to pay $78 per month (20 

ercent of $12). They now say that my quarters deduction should 
See been $96 (40 percent of $8). These figures represent a ridiculous 
amount to be charged for the substandard quarters furnished. 

It is not my intent to keep anything which I do not feel is mine, 
but I feel that a gross injustice will be done if these claims against me 
are pressed. 

I have written to Mr. Joseph Campbell, Comptroller General of the 
United States in Washington on September 20, 1957, but I have not 
been favored with a reply. I have also written twice to the disbursing 
officer here at Portsmouth, emphatically objecting to these claims. 
However, I feel that my regular pay might be held up to satisfy these 
claims and I do not wish this to happen. 

If there is anything you can do for me I would forever be in your 
debt. As a voting citizen of Massachusetts I felt free to take the 
liberty of writing to you. 

Sincerely, 
Donatp J. Marion. 


O 








85TH CoNnGREss HOUSE OF REPRESENTATIVES Report 
2d Session No. 2571 


_——_—————————————————————————————————————————————— __________) 


JAMES A. SHEARER 


Aveust 13, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed. 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 11718] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 11718) for the relief of James A. Shearer, having considered the 
same, report favorably thereon with amendments and recommend 
that the bill as amended do pass. The amendment is as follows: 

Page 1, line 10, strike out “Lighthouse Service’’, and insert ‘‘Coast 
Guard”. 

The report from the Secretary of the Treasury in his report to the 
chairman dated July 31, 1958, gives in detail the history of this 
epee legislation and has no objection to the enactment of the 

ill, and therefore, your committee concurs in that recommendation. 


PURPOSE 


The purpose of the proposed legislation, as modified by the amend- 
ments recommended by the committee, is to pay James A. Shearer, 
of Brookport, Ill., $1,486.71 in full satisfaction of his claims against 
the United States for the amounts withheld from his retirement 
annuity because he also was paid compensation for the services he 
rendered the Coast Guard from July 1, 1945, to January 6, 1951, in 
contravention of a law barring the payment of double salaries when 
the combined amount exceeds $2,000 a year. 


STATEMENT 


Mr. Shearer was employed as a lamplighter in the former United 
States Lighthouse Service and in the United States Coast Guard from 
December 1, 1929, to January 6, 1951. He was also employed dur- 
ing this period by the War Department as a lockman. Lamplighters 
are part-time employees who attend minor aids to navigation on rivers 
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and inland waterways. ‘They have no prescribed hours and often 
work for only a portion of the year. Their compensation is in most 
cases inadequate to maintain home and family and hence they have 
been free to accept other employment so long as they are able to dis- 
charge their duties as lamplighters. When a lamplighter has more 
than one position with the Federal Government and this fact becomes 
known to the Treasury Department the employee is advised of the 
restriction relating to double salaries. Mr. Shearer was employed 
from 1929 to 1945 before his combined Federal salaries exceeded the 
limitation placed thereon by the statute. 

The report supplied the committee by the Treasury Department 
shows that the Treasury has gone into the facts of this case and has 
found that there are extenuating circumstances. That report states: 

“The Department would have no objection to the proposed relief 
in view of the circumstances in this particular case.” 

The committee has concluded that in view of the position taken by 
the Department and further in view of the fact that the evidence 
demonstrates that this is clearly a meritorious case, that this case 
merits legislative relief. Accordingly the committee recommends that 
the bill, amended to indicate that Mr. Shearer performed his work for 
the Coast Guard, be considered favorably. 


OFFICE OF THE SECRETARY OF THE TREASURY, 
Washington, D. C., July 31, 1958. 
Hon. EmManugeit CELLER, 
Chairman, Commitiee on the Judierary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuarrmMan: Reference is made to your request for 
the views of this Department on H. R. 11718, for the relief of James 
A. Shearer. 

The bill would authorize and direct the payment to Mr. James A. 
Shearer of Brookport, Ill., of the sum of $1,486.71. The bill would 
further provide that the payment of this sum shall constitute full 
satisfaction of all his claims against the United States for an equal 
amount which was withheld from his retirement annuity because the 
compensation he received as an employee of the Lighthouse Service 
[properly the Coast Guard] had been paid him in violation of section 6 
of the act of May 10, 1916, as amended (5 U.S. C. 58). The fore- 
going statute contains a prohibition against the payment of double 
salaries when the combined salaries exceed $2,000 per annum. 

Mr. Shearer was employed as a lamplighter in the former United 
States Lighthouse Service and in the United States Coast Guard 
from December 1, 1929, to January 6, 1951. He was also employed 
during this period by the War Department as a lockman. Lamp- 
lighters are part-time employees who attend minor aids to navigation 
on rivers and inland waterways. They have no prescribed hours and 
often work for only a portion of the year. Their compensation is in 
most cases inadequate to maintain home and family and hence they 
have been free to accept other employment so long as they are able 
to discharge their duties as lamplighters. When a lamplighter has 
more than one position with the Federal Government and this fact 
becomes known to the Treasury Department the employee is advised 
of the restriction upon double salaries.. Mr. Shearer was employed 
from 1929 to 1945 before his combined Federal salaries exceeded the 
limitation placed thereon by statute. 
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Records reveal that Mr. Shearer’s resignation as a lamplighter was 
reported to the Civil Service Commission in April 1951. Since he 
was eligible for civil-service retirement and is not carried on any 
Coast Guard retired rolls no information is available concerning the 
amount witbheld from his retirement annuity. 

The Department would have no objection to the proposed relief in 
view of the circumstances in this particular case. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
committee. 

Very truly yours, 


A. GrmorE FLUvEs, 
Acting Secretary of the Treasury. 


O 
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85TH CoNGRESS } HOUSE OF REPRESENTATIVES ( Report 
2d Session No. 2572 





MRS. CLARE M. ASH 


Aveust 13, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Monroya, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 8619] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8619) for the relief of Mrs. Clare M. Ash, having considered 
the same, report favorably thereon without amendment and recom- 
mend that the bill do pass. 

The purpose of the proposed legislation is to have Mrs. Clare M. 
Ash, of Sturtevant, Wis., considered to have been lawfully married to 
Frank S. Ash during the period from October 11, 1922, to August 13, 
1956, the date of his death. 


STATEMENT OF FACTS 


In affidavit submitted by Mrs. Ash, she states that she met Mr. Ash 
after World War I, when he visited his mother in Troy, N. Y., and in 
about 1 year thereafter he returned to Troy and began courting her 
and on October 11, 1922, they were married. She further states that 
she told him that she had been married and he said ‘so have I.” 
The subject was dropped and never mentioned again. She thought 
and took it for granted that he was free to remarry, and from 1922 
until his death in 1956, a period of 34 years, they lived happily to- 
gether. Affidavits in the file from neighbors verify this statement. 

In the Department report there is a question about the date of his 
first marriage as being 1926; from the evidence in the file this date 
should have been 1916 instead of 1926 for the reason he married the 
present Mrs. Ash in 1922. The committee agrees that the position 
taken by the Department of Health, Education, and Welfare is com- 
mendable in that they insist upon enforcement of the general law, 
However, the committee cannot conceive of another case arising out 
of the same or similar circumstances, or based upon the same set of 
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facts and, therefore concludes that the case is unique and that the 
widow, now 71 years. of age, who lived with the deceased in good 
ee a period of 34 years should be entitled to the relief sought in 
this ‘ 

Your committee disagree with the conclusion made by HEW, in 
which it is stated that it was contrary to sound principles of equity 
and justice. As to equity and justice this is a case most meritorious, 
and therefore, your committee recommends favorable consideration 
of the bill. 

DEPARTMENT OF 
Heartu, Epucation, AND WELFARE, 
Washington, July 17, 1958. 
Hon. EMANvEt CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: This letter is in response to your request of 
July 12, 1957, for a report on H. R. 8619, a bill for the relief of 
Mrs. Clare M. Ash. 

The bill would provide that for the purpose of qualifying for 
widow’s insurance benefits under section 202 (e) of the Social Security 
Act, Mrs. Clare M. Ash would be considered to be the widow of 
Frank S. Ash. 

Under the Social Security Act, the question whether an applicant 
is the widow of an insured individual for benefit purposes must be 
determined under the law of the latter’s State of domicile at the time 
when he died. 

In June 1957, the Bureau of Old-Age and Survivors Insurance 
determined that Mrs. Clare M. Ash was not the legal widow of Frank 
S. Ash. Subsequently, a hearing was held before a referee of the 
Social Security Administration, who reaffirmed the original decision 
that Clare M. Ash is not entitled to widow’s benefits. The facts 
developed are as follows: 

The applicant married Mr. Ash in 1922. She alleged that she 
understood at that time that he had been previously married and 
divorced. Under the law of the State of Wisconsin, there is no 
presumption of the validity of a second marriage; the validity of 
such a marriage is determined upon all the facts and circumstances 
in a given case and from the reasonable inferences drawn from such 
facts and circumstances. In a statement signed by Mr. Ash on 
July 31, 1956, he stated that he was divorced from his first wife in 
1926, which would be subsequent to his second marriage in 1922. 
After clarification had been requested by the Bureau of Old-Age and 
Survivors Insurance, Mrs. Ash, on the day following Mr. Ash’s death, 
revised this “1926” date to read “1916,” alleging that the “1926” 
figure wasin error. Although there was evidence of the first marriage, 
Mrs. Ash was unable to furnish evidence that that marriage had 
been terminated. A wide search of records in areas where Mr. Ash 
and his first wife are known to have lived, conducted by the Bureau 
of Old-Age and Survivors Insurance, has failed to disclose any record 
of a divorce or annulment secured by either Frank Ash or his first 
wife. The latter’s whereabouts following the separation have been 
unknown, 
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In consideration of these facts, Mrs. Clare M. Ash was found not 
to be Mr. Ash’s legal widow under State law and hence not entitled 
to widow’s benefits based on his earnings record. 

Section 216 (h)(1) was amended effective September 1957. Under 
the provision as amended, a woman can qualify as the widow of an 
insured individual if the courts of the State in which he was domiciled 
at the time of his death would find that they were validly married at 
that time, or if under the law of that State governing the devolution 
of intestate personal property she has the same status as a widow. 
(Prior to the amendment, the law did not contain the provision re- 
ferring to the validity of the marriage.) The change in section 216 
(h)(1) does not affect Mrs. Ash’s claim for widow’s benefits since the 
validity of her marriage to Mr. Ash at the time of his death has not 
been established and since under Wisconsin law she therefore does 
not have the status of his widow for purposes of participating in the 
devolution of intestate personal property. 

Mrs. Ash requested and was granted a hearing on her case before 
a referee of the Department. (Referees are independent of the Bu- 
reau,) In his decision, dated February 21, 1958, the referee sustained 
the determination of the Bureau. The referee’s decision would appear 
to be final because the claimant failed to request review of the appeals 
council within the time allowed (60 days) or to request an extension 
of time for requesting review and the appeals council did not review 
the decision on its own motion within the time such action could be 
taken. Since she failed to exhaust her administrative remedies the 
Department’s decision is final and not subject to judicial review 
(Coy v. Folsom, 228 F. 2d 276, C. A. 3, 1955). 

In these circumstances, we believe that enactment of this private 
relief bill would be inappropriate for two reasons. In the first place, 
if the bill, in providing that Mrs. Ash “shall be held and considered 
to be the widow (as defined in section 216 (c) of [the Social Security] 
Act) of Frank S. Ash,” is intended as a legislative decision as to the 
factual and legal issues involved, the bill is unsound in that it would 
substitute an ad hoc congressional determination of questions of fact 
and law (including questions of State law) for the orderly process of 
administrative a | judicial adjudication provided for by general law 
in such cases, and this, moreover, in a case in which the claimant had 
failed to exhaust the administrative and judicial remedies made avail- 
able to her by general law. If, on the other hand, notwithstanding 
its language, the bill were to be viewed as excepting Mrs. Ash from an 
eligibility requirement—or from the application of State law which 
the basic act requires to be used as a basis for such a requirement— 
imposed by the Social Security Act for benefits of the kind claimed, 
the bill would be objectionable as conferring a special benefit under 
the basic act in circumstances identical with those in which benefits 
would be denied to others. In either event, we believe, such private 
relief legislation would be undesirable and contrary to sound prin- 
ciples of equity and justice. 

For these reasons we recommend against enactment of this bill. 

The Bureau of the Budget advises that it perceives no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Exuiot L. Ricnarpson, 
Assistant Secretary. 
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JuLy 12, 1958. 

I, Clare Ash, do hereby declare that the facts herein stated are the 
truth. I met Mr. Frank Ash after World War 1. He came to Troy, 
N. Y., to visit his mother. He went back to Palmyra, N. Y., and 
came back about a year later. Then I started going out with him. 
He never mentioned a wife until he asked me to marry him. [ said 
I had something to tell you, I have been married and divorced. He 
said so have I. The subject dropped at that. We never brought up 
the past, that is something I wanted to forget and I thought he did 
too, so we married October 11, 1922. I took it for granted he was as 
free as I to remarry, and from 1922 to 1956—34 years—we had a 
very happy life. We came to Racine October 7, 1945, he went to 
work at Western Printing & Lithographing Co. October 15, 1945, and 
worked there until July 4, 1955, when he had to have his left leg 
amputated due to cancer. He passed away August 13, 1956. 


Cruare Asa. 


State or WIScoNsIN, 
County of Racine, ss: 
Subscribed and sworn to before me this 12th day of July, A. D. 1958. 
[SEAL] Haroutp CHRISTENSEN, 
Notary Public, Racine County, Wis. 
My commission expires May 13, 1962. 


JuLy 14, 1958. 

I, Florence Hagie, do herein state that I have knowa Mrs. Frank 
Ash (Clare Ash), for the past 25 years, and know her to be honest and 
truthful. 

I, Florence Hagie, do further state that Mr. Frank Ash, prior to his 
death, introduced Clare Ash as his wife at all times, and I had no 
reason whatsoever to doubt his word. 

(Signed) Fiorence Haare. 


Subscribed and sworn to me this 14th day of July, 1958. 
[SEAL] Donatp G. Sreete, 
Notary Public, Racine County, Wis. 


My commission expires March 27, 1960. 


AFFIDAVIT 
Strate or WIsconstn, 
County of Racine, ss: 

The undersigned affiant, Leo J. Sauld, age 56, a United States 
citizen, residing at 304 Island Avenue, Racine, Wis., has been em- 
ployed at the Western Printing & Lithographing Co. of Racine, Wis., 
for a period of the last 12 years. 

During such employment he became acquainted with Mr. Frank 
Ash who also was employed at the Western Printing & Lithographing 
Co., Racine, Wis. The affiant further knows of his own knowledge 
that Mr. Frank Ash and his wife, Clara Ash, lived as man and wife 
and resided at 1301 N. Wisconsin Street, Racine, Wis., for a period 
of at least 10 years. 
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Dated at Racine, Wis., this 14th day of July 1958, A. D. 
The affiant, Leo J. Sauld, personally appeared before me this 14th 
day of July, 1958, A. D., and signed the foregoing affidavit. 
[sBAL] Leo J. Sautp. 
W. Vernon C1iarK, 
Notary Public, Racine County, Wis: 
My commission expires April 1, 1962, A. D; 
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85TH CONGRESS HOUSE OF REPRESENTATIVES 1 REpPoRT 
2d Session No. 2573 


PARK NATIONAL BANK 


Avaust 13, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 9256] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9256) for the relief of the Park National Bank, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay the Park National 
Bank of Knoxville, Tenn., $194 in full settlement of its claims against 
the United States based on the refusal of the Secretary of the Treasury 
to make payment in the original amount of $194 drawn to the order of 
a private in the Army which was fraudulently raised to the amount of 
$494 before being cashed at the bank. 


STATEMENT 


In September of 1955 one Joseph Orton Smith, a private in the 
United States Army, was issued a United States Treasury check 
payable to him in the amount of $194. Before he negotiated that 
check on September 30, 1955, Pvt. Smith raised the amount of the 
check from $194 to $494. The check was negotiated at the Park 
National Bank in Knoxville, Tenn. Pvt. Smith was reported absent 
without leave from his duty station on October 3, 1955, and on 
November 1, 1955, he was dropped administratively from the rolls of 
the Army as a deserter. He was subsequently convicted of the 
Federal offense of transporting a stolen automobile in interstate com- 
merce, and also was given an undesirable discharge from the Army. 
Upon his release from Federal prison, he pleaded guilty to other 
offenses lodged against him. 
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The claim of the Park National Bank of Knoxville for the original 
amount of the Government check, $194, was denied by the Treasury 
on the ground that while the holder in due course of an altered check 
may recover according to the original tenor of the instrument, the 
alteration in this case was of a sort that was obvious and apparent on 
its face and should have put the bank on notice of the irregularity. 
Accordingly, it was held that the bank should not be regarded as 
having the standing of a holder in due course, and therefore it was 
determined that the bank was not entitled to recover. 

This committee has carefully considered the circumstances under 
which this bank cashed the check. The evidence submitted to the 
committee discloses that the soldier, Joseph O. Smith, had been 
assigned to duty at the Army Recruiting Service Office in Knoxville, 
It appears that the official name of the soldier’s post according to the 
Army report was “the Armed Forces Examining Station, Knoxville, 
Tenn.” This soldier came into the main office of the Park National 
Bank and presented the check in question to one of the tellers for 
cashing. The teller, a man of several years experience, examined the 
check and not knowing Smith, referred him to one of the officers of 
the bank for identification and approval of the transaction. This was 
in accordance with the procedures of the bank. Smith was referred to 
the assistant vice president of the bank, Mr. C. K. Lewallen. Mr. 
Lewallen described the incident as follows: 


Smith, whom I had never met before, came to my desk and 
handed me the Treasury check which I examined. Its 
amount of $494 raised no question in mind because the bank 
sees and handles a great volume of such checks drawn for 
many different purposes, and I personally (since becoming 
an officer of the bank) have handled probably 75 percent 
of all the checks paid by the Park National Bank which had 
to be referred to a bank officer for approval. Smith showed 
me his personal identification card issued by the Army as 
well as other papers sufficient to indicate his identity, and 
in conversation mentioned names and stated facts about some 
of the other personnel in the Recruiting Service office with 
whom I was acquainted, and I can assure you that I gave 
my approval of payment of the check he wanted to cash 
with no reason to doubt its genuineness or his right to the 
— I may also state that this check is the only altered 

reasury check in my entire banking experience ever to 
come to my attention. 


This committee has concluded that under these circumstances the 
bank should receive the amount of $194, the amount of the check as 
originally drawn. Smith has executed an assignment of his claim for 
$194 to the bank. The committee feels that it would be only fair to 
allow the bank to receive this amount. Accordingly the committee 
recommends that the bill be considered favorably. 

The committee has been advised that an attorney has rendered 
services in connection with this claim, and accordingly the customary 
attorney’s fee proviso is retained in the bill. 
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OFFICE OF THE SECRETARY OF THE TREASURY, 
‘ashington, July 22, 1958. 
Hon. EManvet CELLEr, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuHarrMan: Reference is made to your request for 
the views of this Department on H. R. 9256, for the relief of the 
Park National Bank. 

The proposed legislation would authorize and direct the Secretary 
of the Treasury to pay to the Park National Bank, Knoxville, Tenn., 
the sum of $194. It provides that payment of such sum shall be in 
full settlement of all claims of the bank against the United States 
arising out of the refusal of the Secretary of the Treasury to make 
payment in the original amount of $194 on a United States Treasury 
check drawn in favor of Joseph Orton Smith, private, United States 
Army, dated September 30, 1955, which, before being cashed by the 
bank, was fraudulently raised to the amount of $494. 

The records of the Treasury Department disclose that payment of 
the subject check was declined by the Federal Reserve Bank of 
Atlanta, through which it was payable, because of the fraudulent 
alteration by the payee of the amount of the check. Thereafter 
counsel for the bank requested advice from the Office of the Treasurer 
of the United States as to the possibility of obtaining reimbursement 
of the original amount of the check. In view of 31 U.S. C. 71, 
penne that all claims and demands against the United States shall 

e settled in the General Accounting Office, the case was submitted 
on February 15, 1956, to the General Accounting Office for con- 
sideration. 

Under date of March 23, 1956, the General Accounting Office, con- 
sistent with previous rulings, advised the Treasurer of the United 
States that there was no legal right to payment of the check according 
to its original tenor and that the claim should be disallowed. The 
decision was based upon the proposition that material alteration of a 
check avoids it except as to a holder in due course and upon a finding 
that the alteration was so apparent as to preclude the bank from be- 
coming a holder in due course. 

In view of the fact that the decision of the General Accounting 
Office was based upon established principles of law the Depart- 
ment recommends that H. R. 9256 be not enacted since its 
enactment would serve as a precedent for legislative relief in other 
cases where the rights and liabilities of individuals arising out of 
Treasury checks have been settled in conformity with law. 

In accordance with your request there are enclosed copies of perti- 
nent papers included in the files of the Office of the Treasurer of the 
United States. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
ere - 

ery truly yours, 
: Jut1an B. Barrp, 
Acting Secretary of the Treasury. 
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DEPARTMENT OF THE ARMY, 
Washington, D. C., July 29, 1958. 


Hon. EMANvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 
Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 9256, 
85th ee a bill for the relief of the Park National Bank. 


This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to the Park National Bank, Knoxville, Tennessee, the sum of $194. 
The payment of such sum shall be in full settlement of all claims of 
such bank against the United States arising out of the refusal of the 
Secretary of the Treasury to make payment in the original amount of 
$194 on a United States Treasury check drawn in favor of Joseph 
Orton Smith, private, United States Army, dated September 30, 1955, 
which, before being cashed by such bank was fraudulently raised to 
the amount of $494.” 

The Department of the Army has considered the above-mentioned 
bill. Records of the Department of the Army show that Joseph Orton 
Smith enlisted in the Regular Army on July 18, 1955, for a period of 
3 years, and on August 11, 1955, was assigned to the Armed Forces 
Examining Station, Knoxville, Tenn. On September 30, 1955, Private 
Smith endorsed in blank United States Treasury check numbered 
2,570,714, and negotiated it to the Park National Bank, Knoxville, 
Tenn. Prior to negotiating the check he raised the amount from $194 
to $494, making the alteration in ink and by hand. On October 3, 
1955, Private Smith was reported absent without leave from his duty 
station, and, on November 1, 1955, he was dropped administratively 
from the rolls of the Army as a deserter. The Department of the 
Army has been informed subsequently that on December 6, 1955, he 
was apprehended by the civil authorities while driving a stolen auto- 
mobile, and that on December 19, 1955, he pleaded guilty to a violation 
of the Dyer Act (18 U.S, C. 10, 2311-2313), which act makes it a 
crime to knowingly transport a stolen automobile in interstate com- 
merce. After conviction he was sentenced to serve 3% years in the 
Federal Correctional Institution, Texarkana, Tex., and pursuant 
to Army Regulations 615-366 of February. 5, 1954 (now Army 
Regulations 635-206 of January 16, 1956), he was given an undesirable 
discharge from the Army. It has ‘been learned that upon his release 
from Federal prison Smith pleaded guilty to bank robbery and a postal 
violation, a received sentences of 9 years and 3 years, respectively. 
It is understood that these sentences are to run concurrently. 

The Park National Bank apparently has determined that it would 
be futile to attempt to collect the $494 from Smith. Its claim for 
the original amount of the check was denied by the Treasurer of the 
United States on the theory that while the holder in due course 
of an altered check may recover according to the original tenor of 
the instrument, the alteration in this case was so obvious and apparent 
on. its face as to put a holder on notice of the irregularity. Con- 
sequently, it was held that the bank in this case could not become 
a holder in due course, and hence was not entitled to recover. The 
Department of the Army is of the opinion that whether or not recovery 
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should be allowed now involves problems of policy properly within 
the purview of the Comptroller General of the United States and 
the Treasurer of the United States, and accordingly prefers to make 
no recommendation with respect to the merits of this bill. 

The cost of this bill, if enacted, will be $194. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 


Witser M. Brucker, 
Secretary of the Army: 
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